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Abstract 

The concept of family court implies an 

integrated broad-based service to families in 

trouble. It stipulates that the family court structure 

should be such as to stabilize the marriage to 

preserve the family and where the marriage has 

broken down irretrievably, to dissolve it with 

maximum fairness and minimum bitterness, distress 

and humiliation. Thus, taking into account of all 

these considerations the Family Court Act, 1984 

was enacted with a view to promote conciliation in 

and secure speedy settlement of disputes relating to 

marriage and family affairs and for matter 

connected therewith. At present, persons wanting to 

terminate the marriage have to go a number of 

courts. For separation, one has to go to civil court, 

for getting maintenance to a magistrate court 

which also deals with ordinary criminal cases. This 

is a most undesirable situation for a woman. In 

case some property dispute is involved, one has to 

go to another court. This is a time consuming and 

tiring process. The present system is not only 

illogical but leads to inefficiency and injustices. 

Keywords: Adversarial procedure, Inquisitorial 

procedure, Inter- spousal conflicts, Matrimonial 

conflicts, Scape goat  

 

 

I. INTRODUCTION 

Society universally recognizes family 

as the basic unit in building the edifice of the 

world human order. Legal order, stresses the 

critical importance of family harmony as the 

fundamental basic of a just and civilized 

society. The evolution of state and its 

formation can be traced out from this small 

unit. Being a social animal, man respects 

society, bound by the relationship created by 

society and governed by rules framed by 

society. The first association created by man 

may be his family. 

The term family is derived from the 

Latin word ‘familia’. Eventhough in general it 

has a well-defined, broad and comprehensive 

meaning, it is capable of different meanings 

according to the connection in which it is used. 

The word had been defined in Corpus Juris 

Secundum as a collective body of  persons 

consisting of parents or children, or other 

relatives or domestic servants residing 

together, in one house, or upon the same 

premises, a collective body of persons who 

form one household, under one head and one 

domestic government, and who have 

reciprocal, natural or moral duties to support 

and care for each other. 
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In the Concise Oxford Dictionary, 

family is explained as being members of the 

household, parents, children, servants etc. It 

has been held by the Supreme Court of India 

that the word family has to be given not a 

restricted meaning, but a wider meaning so as 

to include not only the head of the family, but 

all members of descendants from the common 

ancestors who are actually living with the 

same head.1 

Interpreting section 3 (a) of the 

Musalman Wakf Validating Act, 1913, the 

Allahabad High Court held2 that the word 

‘family’ has to be given wide meaning and a 

person may belong to a ‘family’ either if he is 

from a common progenetor or if he is living 

under the same roof and is being supported 

and maintained by the settlor. 

The word family always signifies a 

group. Plurality of person is an essential 

attribute to a family. A Single person, male or 

female, does not constitute a family. He or she 

would remain, what is inherent in the very 

nature of things, an individual, a lonely 

wayfarer still he or she finds a mate.3 

Since marriage is an institution which 

is the foundation of the family and of society, 

it is necessary to examine the concept of 

marriage. 

Concept of Marriage 

                                                            
1 Baldev Sahai Bangia v. R.C.Bhaisen, A.I.R. 1982 S.C. 
1091 
2 Abdul Quan v. Asaf Ali, A.I.R. 1962 All. 364 
3 S.Parameswaran, Espee on Family Court and Family 
Laws in India, Subhalakshmi Publications Pvt. Ltd., 
1995 p.194. 

Marriage is defined in the 

Encyclopedia Britanica4 as a physical, legal 

and moral union between man and woman in 

complete community of life for the 

establishment of a family. Mazumdar defines 

marriage “as a socially sanctioned union of 

male or female, or as a secondary institution 

devised by society to sanction the union and 

mating of male and female, for purpose of: (a) 

establishing a household  (b) entering into sex 

relations (c) Procreating and (d) providing care 

for the offspring”.5  

Prof. Vinogradoff observed that it is 

not only an institution regulating sexual 

intercourse and kept by conjugal affection, but 

also an arrangement for bringing up of 

children and a partnership for economic ends 

and social co-operation, sometimes one side 

and sometime another predominates.6 Robert 

H Louse opined that, “marriage denoted those 

unequivocally sanctioned unions, which 

persisted beyond sexual satisfaction. It thus 

came to underline family life, since sexual 

satisfaction could often be amply gratified 

outside wedlock”.7 

In the words of Lord Wednesbury, “ 

marriage is the very foundation of civil society 

and no part of the laws and institutions of 

country can be of more vital  importance to its 

subjects than those which regulate the manner 

                                                            
4 11th Ed., Vol.17, p.753. 
5 Grammar of Sociology, p.582 as cited in Manjit Singh 

Nijjar, Nullity of Marriage under Hindu Law, Deep 
and Deep Publications, (1994) p.1 

6 Historical Jurisprudence, Vol.1, p.169  
7 Encyclopaedia of Social Sciences, Vol. IX and X, pp. 

146-55. 
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and conditions of forming and if necessary, of 

dissolving the marriage contract”.8 

According to Cheshire, “… the 

contract in which a marriage originates differs 

fundamentally from a commercial contract, 

since it creates a status that affects both the 

parties themselves and the society which they 

belong. It is suigeneris. It becomes functus 

officio upon the solemnization of marriage 

ceremony and thereafter there is a change in 

the law that governs the relationship between 

the parties”.9 

Marriage is the foundation on which 

the entire super structure of family and society 

is based. It is an institution which confers 

status on the parties to it and on the children 

born out of such wedlock. According to Manu, 

a man who is not married has not fully 

perfected his personality and must be regarded 

incomplete and imperfect. 

Marriage is a voluntary union between 

two opposite sexes. This social institution once 

formed, the law steps in and help the parties to 

various obligations and liabilities. The learned 

Judge of Delhi High Court, Mr. Justice 

A.B.Rohatgi has rightly observed, “whether it 

is English Law or Indian legislation, marriage 

is a voluntary union for life of one man and 

one woman to the exclusion of all others”.10 

In another case he observed, “marriage 

is an institution in the maintenance of which 

the public is deeply interested for it is the 

foundation of the family and of society 

                                                            
8 Shaw v. Gould, 1868, 3 H.L. 55 
9 Cheshire and Norths, Private International Law, 
London Butterworths (1987), p.300. 
10 Harvinder Kaur v. Harmander Singh, A.I.R. 1984 Del. 
66 at p.77 

without which there would be neither 

civilization not progress”.11 

Marriage among Hindus 

Marriage among Hindus was believed 

to be purely a sacrament – an indissoluble 

union of flesh with flesh, bone with bone to be 

continued even in the next world. 

Manu, the giver of Hindu Law 

explains the thesis of sacred relationship as 

follows: 

 “I hold your hand for saubhagya 

(Good luck) that you may grow old with your 

husband, you are given to me by the just, the 

creator, the wise and by the learned people”.12 

Among the Hindus, marriage was 

obligatory for begetting son, because the birth 

of a son was said to enable one to obtain 

‘Moksha’, and for discharging his debt to his 

ancestors and for performing religious and 

spiritual duties. It is said that ‘vivah’ is one of 

the ‘sarira samskaras’ through each of which 

every man and woman must pass at the proper 

age and time. 

According to Paras Diwan, “marriage 

as a sacramental union implies that it is a 

sacrosanct union. Hindus conceived of their 

marriage as a union primarily meant for the 

performance of religious and spiritual duties. 

Such a marriage cannot take place without the 

performance of sacred rites and ceremonies. 

Secondly, a sacramental union implies that it is 

a permanent union, Thirdly, the sacramental 

union means that it is an eternal union, it is 

                                                            
11 Meganathan v. Smt. Susheela, A.I.R. 1957 Mad. 423 at 
p.426. 
12 Manu Smriti, VIII, 227. 
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valid not merely in this life but in lives to 

come”.13 

The Hindu Marriage Act 1955 has 

brought radical change in the concept of 

marriage. In the view of Mulla, “a Hindu 

marriage under the Act…… is not entirely or 

necessarily a sacrament, but a union of one 

man with one woman to the exclusion of all 

others satisfied by solemnization of the 

customary rites and ceremonies of either party 

essential for a marriage, and directly it exist, 

creates a relation and a status not imposed or 

defined by contract but by law”.14 

The Hindu Marriage has a semblance 

of a contract as consent is an important 

ingredient to complete a marriage and 

dissolution of marriage by divorce.15 It has a 

semblance of a sacrament as in most of the 

marriages a religious ceremony is still 

necessary.16 

                                                            
13 Dr.Paras Diwan, Modern Hindu Law (1992), p.64 
14 Mulla, Principles of Hindu Law (1982), p.74 
15 S.12 Hindu Marriage Act 1955: 
Voidable marriages: (1) Any marriage solemnized, 
whether before or after the commencement of this Act, 
shall be voidable and may be annulled by a decree of 
nullity on any of the following grounds, namely:- 
(a)……. 
(b)……. 
© that the consent of the petitioners, or where the 
consent of the guardian in marriage of the petitioner (was 
required under section  5 as it stood immediately before 
the commencement of the Child Marriage Restraint 
(Amendment) Act, 1978, the consent of such guardian 
was obtained by force………. 
S.13B, Divorce by mutual consent: (1) Subject to the 
provision of this Act a petition for dissolution of 
Marriage by a decree of divorce may be presented to the 
district court by both the parties to a marriage together 
whether such marriage was solemnized before or after 
the commencement of Marriage Laws (Amendment) Act 
1976 on the ground that they have been living separately 
for a period of one year or more, then they have not been 
able to live together and that they have mutually agreed 
that marriage should be dissolved. 
 
16 Id., S.7: Ceremonies for a Hindu Marriage : (1) A 
Hindu Marriage may be solemnized in a accordance with 

Christian Law on Marriage 

In 1866, Lord Penzance defined 

marriage, “as the voluntary union for life of  

one man and one woman to the exclusion of 

all others”.17 This is the English Law of 

Marriage which is applicable to the Christians. 

Marriage is regarded as one of the sacraments 

in the Roman Catholic Church. The Anglican 

Church and other Protestant churches consider 

marriage as an institution approved and 

sanctioned by God. Divorce is difficult among 

Christians. Marriage being a sacrament, the 

Church teaches “what therefore God has 

joined together, let not men put as under”.18 

The Indian Christian Marriage Act 

1872, consolidates and amends the law 

relating to the solemnization of the marriages 

of persons professing the Christian religion. A 

Christian marriage can be dissolved under the 

Indian Divorce Act. But it is extremely 

difficult to invoke the provisions in this regard. 

Moreover, they have to get the confirmation 

from the ecclesiastical court or the church 

also. So it is clear that Christians believe in the 

protection and preservation of marriage. 

Muslim Law on Marriage 

 “A muslim marriage is a religious 

duty as well as a contract. It is a contract 

because one party makes an offer of marriage; 

the other party is at liberty either to accept or 

not to accept that offer. The consideration is 

                                                                                      
the customary rites and ceremonies of either party 
thereto. (2) where such rites and ceremonies include the 
saptapadi, the marriage becomes complete and binding 
when the seventh step is taken. 
17 Hyde v. Hyde, (1866) L.R.I. P&D 130 
18 The Gospel of St.Mark, 10.9 
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the dower which the husband is required to 

pay to this wife”.19 

In Shoharat Singh v. Jafri Begum,20it 

was said by Lord Parker and Waddington of 

Privy Council that ‘Nikah’ under the muslim 

law is a religious ceremony and confers on 

Muslim women the full status of wife, and 

children born after it are legitimate. 

According to Hedaya, marriage is a 

legal process by which the sexual relationship 

and procreation and legitimation of children 

between a man and woman is perfectly lawful 

and valid. 

Amir Ali opined that marriage is an 

institution ordained for the protection of 

society and in order that human beings may 

guard themselves from foulness and 

unchastity. 

In Abdul Kadir v. Salima,21Mahmood. 

J. Said that marriage among Muhammadans is 

not a sacramant but purely a civil contract and 

though solemnized generally with recitation of 

certain verses from Quran, yet the Muslim law 

does not positively prescribe any service 

peculiar to the occasion. 

On the basis of the above observation 

it can be said that the main object of marriage 

is the promotion of day to day family life and 

the legalization of children. And the bond of 

marriage is considered invaluable in any 

civilized society. 

                                                            
19 M.A.Qureshi, Muslim Law of Marriage, Divorce and 
Maintenance, (1992), Deep and Deep Publications, p.55 
20 17 Bom.L.R. 13 *1914). 
21 (1886), 8 All. 149. 

Disputes relating to Marriage and Family 

It is said that marriages are settled in 

Heaven. Whether it is as a matter of belief, but 

it is certain that all marriages do not convert a 

home into a heaven. There is a saying that, 

before marriage the man talks and the woman 

listens; in the first year of marriage the wife 

talks and the husband listens and thereafter 

both of them talk and the neighbours listen. 

The clashes start not only between husband 

and wife but also amongst the various 

members of the family. It is quite natural that 

the relation between members of family may 

strain due to ever so many reasons. 

As Edmund Leach said in A Runaway 

World, ‘in the past, kinsfolk and neighbours 

gave the individual continuous moral support 

throughout his life. Today the domestic 

household is isolated. The family looks inward 

upon itself; there is an intensification of 

emotional stress between husband and wife, 

and parents and children. The strain is greater 

than most of us can bear. Far from being the 

basis of the good society, the family, with its 

narrow privacy and tawdry secrets, is the 

source of all our discontents’.22 

Every marriage ordinarily involves a 

transplant. A girl born and brought up in her 

natural family, when got married, has to leave 

the natural setting and come into a new family. 

In the new setting some of the habits of the 

girl, which is gathered from her own 

impressions and aptitudes, have to be accepted 

and some have to surrender. This process of 

adaptation is not and cannot be one sided. 
                                                            
22 John Eekelaar, Family Law Social Policy, Weidenfeld 
and Nicolson, (1978), p.2 
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Give and take, live and let live, are the ways of 

life and when the bride is received in the new 

family she must have a feeling of welcome 

and by the bond of love and affection, she may 

be received in the family of the husband, and 

gradually she will get into a new mould. The 

process has to be a natural one and there has to 

be exhibition of co-operation and willingness 

from every other member of the husband’s 

family. 

Dowry is another problem that makes 

conflicts in the family. It is a widespread social 

evil and now it has assumed menacing 

proportions. Surprisingly it has spread to other 

communities which were traditionally non-

dowry taking communities. Cases have come 

to public notice where brides on account of 

their failure to bring the promised or expected 

dowry, have been beaten up, kept without food 

for days together, locked up in dingy rooms, 

physically and mentally, strangulated or burnt 

alive or led to commit suicide. With a view to 

eradicating the rampant social evil or dowry 

from the Indian society, Parliament enacted the 

Dowry Prohibition Act, but it remains a paper 

tiger that has no teeth and the evil prevails.23 

There is yet another aspect to the 

matrimonial disputes. In the 20th Century, there 

is a keen competition between man and 

woman all over the world. There has been a 

feeling that the world has been a man-

dominated one and woman as a class have 

been trying to raise their heads by claiming 

equality. Feminism is in full swing. Moreover, 

                                                            
23 Paras Diwan and Peeyush Diwan, Dowry and 
Protection to Married Women, Deep and Deep 
Publications, (1995), p.21 

now women have to play a dual role in her 

life, as a housewife and as an employee since 

employed women are increasing day by day. 

The busy routine makes tension and leads to 

family problems. Tolerant behaviour among 

the family members is the basic foundation on 

which happy family life can be found and the 

parties must be prepared to adopt an attitude to 

give and take and of mutual adjustments, 

which is lacking in the modern society. The 

independent economic stability of women 

tempts them to break the marital tie and live 

separately. 

One of the wisest sayings of ancient 

India in respect of marriage is – wife is 

‘devotion’, husband is ‘trust’, if devotion and 

trust meet together it means eternal bliss. 

Marriage should be based on this foundation. 

This saying may not be practicable in the 

contemporary era, since Westernisation and 

Commercialisation of life are degrading the 

basic values and principles in the society. 

Adultery, infidelity, impotency, insanity, 

certain diseases, cruelty, remarriage, change of 

religion etc are some of the basic causes for 

the conflicts between spouses.24 

The matrimonial conflicts do not end 

with the separation of husband and wife. On 

the contrary, new problems arise there from. 

There are psychological and special problems 

for the entire family. The maintenance of the 

weaker spouse, the custody and maintenance 

of the children, the rights to succeed property 

                                                            
24 They are grounds for divorce according to S.13 of 
Hindu Marriage Act 1955, S.10 of Indian Divorce Act 
1869 and S.2 of Dissolution of Muslim Marriages Act 
1939. 
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are problems arising from such separation, 

which the law has to take care. 

Why Family Court 

An English sociologist wrote in the 

London Observer, “The days of marriage are 

gone….we are the last generation of married 

couple.”25 True, the western culture of 

cohabitation without marriage is slowly 

creeping into the Indian society. Still, there are 

attempts to preserve the institution of 

marriage. 

The traditions of all civilized societies 

of our pattern, advocate the belief in the theory 

of indissolubility of marriage. As marriage is 

the basic structure of a society, trivial and 

small frictions are enough to destroy the 

harmony of society. So it has to be protected 

and preserved. For this the relationship 

between the members of the family has to be 

regularized in order to keep a balance. For that 

purpose, the instrument of law is the only 

solution. It is quite natural that the relation 

between members of family may strain due to 

ever so many reasons. The law, as the 

protector of rights and as an instrument to 

enforce duties arising out of matrimonial bond 

gain significance here. By applying law, the 

rights and duties are enforced and then 

imbalance in family relations are settled. 

In modern society the concept that 

every marriage is made in heaven, it is a 

sacred bond between man and woman which 

cannot be questioned by mere mortals is being 

changed to a concept of more rational 

                                                            
25 Paripurnand  Varma, Sex Offences in  India and 
Abroad, B.R.Publishing Corporation (1979), p.1 

relationship between the two partners in 

marriage. This is a worldwide phenomenon 

which is having its impact on Indian society 

also. 

The later half of the 20th century has 

been a period of great development in the field 

of family law. Divorce came to be recognized 

practically in all societies including those like 

Hindus and Christians. In the after math of 

divorce, problems become accentuated. 

Whatever the reasons, the matrimonial 

conflicts are on the increase. Litigation in 

matrimonial matters is widely increasing day 

by day particularly in towns and cities. The 

nature of matrimonial dispute is different from 

other civil Litigation. Evidence led in these 

matters is usually complicated and lengthy, 

and such matters are often required to be held 

‘in camera’ in certain circumstances. The 

result is that the number of cases disposed of 

in matrimonial affairs is rather low and cases 

go on piling up and hundreds of such petitions 

remain awaiting disposal. 

In our system till recently family 

matters were entrusted to the district court and 

magistrates, who is well versed in ordinary 

civil and criminal trials. He tries the family 

matters in the usual manner with the normal 

adversarial procedure. The already overloaded 

district courts and magistrate courts could not 

deal family matters expeditiously. The delay in 

matrimonial litigation is dangerous in as much 

as the entire youth of these couples would be 

wasted in these litigations, with the old age left 

for repenting at leisure. Moreover, “in ordinary 

courts the procedure is so technical and 
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expensive that by the time any relief or 

settlement is reached, the partners, particularly, 

girls are past their age of resettlement in life, 

emotionally torn and socially embarrassed. 

Many of them are psychologically wrecked. 

The procedure involving lawyers on both sides 

engaged in acrimony and ruling insults creates 

much bitterness that makes decent settlement 

impossible. In fact, legal action in ordinary 

courts, more often than not, tends to aggravate 

rather than resolve matrimonial disputes.26 

The fate of the children during such 

period is simply torturous causing adverse 

psychological effect on them. Children are the 

scape goat and main sufferers in the 

matrimonial causes. In  most of the cases they 

are used like shuttle cocks by the litigating 

spouses. They just do not care for their 

psychological disturbances nor the children are 

able to express themselves being weak in 

every respect. The present system offers no 

legal protection to children. They are not 

represented by counsel and the court does not 

have enough information to determine their 

best interests. More often than that, children 

are caught in the inter- spousal conflicts and 

becomes pawns, weapons and ultimately 

victims. 

At present, persons wanting to 

terminate the marriage have to go a number of 

courts. For separation, one has to go to civil 

court, for getting maintenance to a magistrate 

court which also deals with ordinary criminal 

cases. This is a most undesirable situation for a 

woman. In case some property dispute is 
                                                            
26 Vimala Farooqi, “Family Courts”, Legal Perspectives, 
Documentation file no. 26 p.28. 

involved, one has to go to another court. This 

is a time consuming and tiring process. The 

present system is not only illogical but leads to 

inefficiency and injustices. 

It was realized that the present 

adversarial system is ill-suited to family needs. 

It also realized practically all over the world 

that litigation in regard to any matter 

concerning family, whether divorce, 

maintenance, custody of children etc should 

not be viewed in terms of failure or success of 

legal actions but as a social therapeutic 

problem needing solution. It should be viewed 

as a litigation in which parties and their 

counsels are engaged in resolving family 

conflicts where human considerations 

outweigh, everything else. The resolution of 

family conflicts requires special procedures 

designed to help people in struggle, to 

reconcile and resolve their differences and 

where necessary to obtain assistance.  

The court adjudicating family disputes 

should function in such a manner that it may 

tend to conserve and not disrupt family life. It 

should be helpful and not harmful to 

individual partners and their children and it 

should be preservative rather than punitive to 

family problems. The fact of the matter is that 

the adversarial process precludes 

reconciliation and conciliation of inter-spousal 

and inter-parental conflicts. Thus no court 

which is engaged in finding out what is good 

for the welfare of the family, whether a 

marriage has broken down or not, which 

spouse should have the custody of and access 

to children or which spouse needs support, 
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should rest content with the assertions and 

contentions of the parties and evidence led by 

them to prove or disprove their assertions and 

contentions. The court engaged in this task 

requires a less formal and a more active 

investigational and inquisitorial procedure. In 

other words it is not  litigation in which parties 

and their counsel are engaged in winning or 

defeating a legal action, but an inquisition in 

which parties, social workers, lawyers and 

welfare officers, psychiatrists etc are engaged 

in finding out a solution to family problems. 

For the settlement of dispute between 

the members of the family, there should be a 

procedure. The procedure must be effective 

and speedy one. Otherwise the imbalance in 

the family unit may bring trouble to the 

society as a whole. So administration of justice 

in this field needs a special care. 

The concept of family court thus 

implies an integrated broad-based service to 

families in trouble. It stipulates that the family 

court structure should be such as to stabilize 

the marriage to preserve the family and where 

the marriage has broken down irretrievably, to 

dissolve it with maximum fairness and 

minimum bitterness, distress and humiliation. 

Mahatma Gandhi had said “family 

disputes and differences are to be settled 

generally according to the law of love”.27 It 

expressed itself in mutual relationship and co-

existence which shall be the basis of Family 

Courts Act. 

Thus, taking into account all these 

considerations the Family Court Act, 1984 was 
                                                            
27 S.Y.Gupteand N.Y.Gupte, Law Relating to Family 
Courts Act, 1984, Ravindra Publications, (1992), p.1 

enacted with a view to promote conciliation in 

and secure speedy settlement of disputes 

relating to marriage and family affairs and for 

matter connected therewith. 

Some Remedial Thoughts 

It is more than 30 years since the 

Family Courts Act came to be enacted with the 

object of promoting conciliation in and 

securing speedy settlement of disputes relating 

to marriage and family affairs and matters 

connected therewith. Thus Family Courts have 

come to stay in our country and from the angle 

of remedial jurisprudence this is an 

advancement. But critics are of the opinion 

that Family Courts which were ushered in with 

great fanfare are withering away. 

At the outset itself it has to be pointed 

out that the Act tries to achieve the impossible, 

possible. It has tried to blend conciliation with 

adjudication. How far it has succeeded to 

achieve this objective is the question. 

From the analysis of the Act, it can be 

seen that it has identified the family court 

judge as the pivot around whom all the process 

of conciliation are to be resolved. With regard 

to the special qualification for the Presiding 

Officer of the Family Court, the Act stipulates: 

For selecting persons for appointment as 

judges – 

Every endeavour shall be made to 

ensure that persons committed to the need to 

rotect and preserve the institution of marriage 

and to promote the welfare of children and 

qualified by reasons of their experience and 

expertise to promote the settlement of disputes 
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by conciliation and counseling are selected, 

and preference shall be given women.1 

The qualifications prescribed for the 

Family Court Judge is 7 years experience at 

the Bar or the Bench. He does not have any 

experience in counseling or conciliatory 

procedures. He will therefore have a tendency 

to go for adjudication than conciliation. 

In an ordinary court a judge is an 

arbitrator between the two parties while 

according to the concept of family Courts, the 

judge represents the interests of society and 

the best interests of the family. He or she is 

there to help the parties to develop an insight 

into their own problems and to consider the 

consequences of their actions and the welfare 

of the children when they are involved. 

Moreover, judges who respect rights and 

feelings of women are needed since women 

are vulnerable and totally dependent on men 

for social and economic security in contrast to 

men who invariably enjoy the upperhand 

within the family and society. The judge who 

is the arbitrator must be aware that it is two 

such unequally matched persons who are 

sitting at a bargaining table in the family 

courts to arrive at an amicable and socially 

desirable settlement. The need of respecting 

women as an individual and appreciating her 

feelings. 

The Act makes it obligatory on the 

part of the Family Court to assist and persuade 

the parties in arriving at a settlement in  

respect of the subject matter of the suit. For 

this purpose the enactment authorises the 

                                                            
1 See S.4 (4) of the Family Court Act. 

Family Court to follow such procedure as it 

may deem fit. This apparently is to relieve the 

courts of the shackles of procedural 

technicalities so that they could deal with 

quickly and in more human manner, matters 

before them. Though under section 10, the Act 

gives freedom to the Family Court Judge to 

apply its own procedure to arrive at a 

settlement, the provisions of Civil Procedure 

Code, Criminal Procedure Code, Evidence Act 

etc are applicable to the Family Courts. So 

what we find is that the adversarial system has 

come into existence from the back door, 

though the concept of family courts implies 

that adversarial procedure will be discarded. 

According to the law of Family 

Courts, in every case conducted in this court, 

the proceedings may be held in camera if the 

court or parties desires so.2  But it is argued 

that in camera proceedings, are a double-edged 

weapon.3  

It is pertinent to note that the 

substantive law relating to family matters like 

validity of marriage, divorce, judicial 

separation, restitution of conjugal rights, 

custody of children, adoption and maintenance 

are contained in various personal laws, which 

prescribe procedures like matters to be 

contained in a petition. Moreover the long 

array of cases decided by the Supreme Court 

and various High Courts are also important in 

resolving a dispute relating to family matters. 

                                                            
2 Section 11 of the Act. 
3 Dr.M.A.A.Baig, “Family Courts: Is this an 
achievement?” A.I.R. 1992 (J) 6 
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Family Court Act which was 

considered as positive step for safeguarding 

the noble institution of marriage, preservation 

of which institution depends on women, is 

now loosing its relevance. Some critics opined 

that this Act is a double edged sword in respect 

of women. The concern of this law is to 

preserve the present institution of marriage 

and attempt for conciliation at any cost is a 

deterrent to the need for changing social 

values and social attitudes which is a vital 

necessity for elevating women’s position in 

our society.4  

The concept that a women must get 

married, marriage is her entire life and having 

got married, has must stay married is 

outmoded. The concept of divorce has 

changed a lot and liberalization of grounds of 

divorce is a world wide phenomenon now. It is 

accepted that marriage should not be made to 

continue on the basis of a woman’s sacrifice. 

It is better to wreck the unity of the 

family than to wreck the further happiness of 

parties by binding them to a companionship 

that has become odious.5 Our increasing 

material  prosperity, the shift from rural to a 

predominantly urban and industrialized society 

has changed attitude in the matrimonial 

relations.6 According to Bentham, “to live 

under the perpetual authority of  a man whom 

you hate is of itself a state of slavery, but to be 

                                                            
4 Vimala Farooqui, “Family Courts”, Legal Perspectives, 
Documentation File No.26, p.31 
5 G.C.Chesire, “International Validity of Divorce”, 61 
L.Q.R. 352 (19945) 
6 Dr.M.A.A.Baig, “Family Courts: Is this an 
achievements”? A.I.R. 1992 (J) 6 

compelled to submit to his embraces is a 

misfortune too great for slavery itself”.7 

For the smooth running of the Family 

Court system adequate training has to be 

imparted to the Family Court judges, staff 

lawyers etc. We have already seen that in 

Japan there is an institution known as Legal 

Training and Research Institution which 

imparts one year training to the junior officers 

and senior staff and refresher courses of 

varying duration.8 We do not find any such 

provision in the Family Courts Act 1984. So 

there should be a training and education 

program to the personnels of the court. They 

should have some training in family law, 

sociology, psychology and social welfare 

before being called upon to discharge their 

appropriate functions. 

The ordinary civil court like 

atmosphere existing in the Family Court will 

make difficulties to the litigants, they do not 

feel at ease and liberty before the Judges. The 

Family Court would hold respect and high 

place in the public only if they maintain the 

delicacy and tenderness of a family. 

Moreover, Family Courts require 

proper and intelligent management. This 

would require talent, acumen and specialized 

skill and if they lack, the proposed courts are 

bound to pose a challenge for the whole 

system, including our judicial system.9 

 

 

                                                            
7 Ibid 
8 See, supra, chap.II 
9 Shri. Niwas Gupts, “Family Courts”, 1984  K.L.T. (J) 
93 



Emperor International Journal of Finance and Management Research ISSN: 2395-5929 

Mayas Publication IFS- 1.14 | SJIF-2016-3.343 | SJIF -2017- 4.253 | ISI-0.67 Page 416 

 
 

 
 

There is no doubt that the fundamental 

duty of a particular marriage is to stay together 

and to give warmth and support expected by 

the life partners in the marriage. Every effort 

must, therefore, be made to protect the 

matrimonial home ignoring the trivial matters 

and petty quarrels and bickering by mutual 

tolerance for each other. But if it is impossible 

to adjust to each other’s temperament and 

warmth, support and also mutual tolerance is 

completely absent, whatever be the reason, the 

marriage falls in its substratum, and the 

situation is ripe and appropriate for breaking 

the matrimonial ties with maximum care and 

least bitterness. 

Thus, only when the marriage between 

the spouse become an empty shell and there is 

no possible whatsoever of any repair, divorce 

should be taken. 

II. CONCLUSION 

Having regard to the seriousness of 

the legal issues involved in adjudication it is 

strongly felt that we should bifurcate the 

present functions of the family Courts into 

conciliation and adjudication. The conciliation 

division shall be consisting of a  collegiate 

body of four or five members including a 

woman. It should be made obligatory for the 

parties to first approach the conciliation 

division. Only when a party fails to arrive at 

conciliation at the conciliation centre, they 

should be permitted to go for adjudication 

division in the Family Court, which will have 

the same proceedings as that a civil court. 

 Legal representation should be conferred 

on the litigants as a matter of right at the 

adjudication stage so as to enable the court 

to grapple with legal issues. There should 

be a panel of lawyers who is genuinely 

interested in the welfare and harmony of 

the institution of marriage and family. 

They shall be given training to deal with 

family matters. 

 An auxiliary service to family courts either 

under the rules specifically formed under 

the Family Court Act or under the 

discretion of the High Court shall be 

made. 

 Training to the judges, lawyers and 

another personnel of Family Courts should 

be provided so that they have better 

understanding of family conflicts and their 

appropriate disposition. 

 Family Courts should also have 

jurisdiction in cases involving offences 

against women, that means wife assaults 

cases, bride burning, dowry death etc. For 

these matters, criminal jurisdiction shall 

also be given to the Family Courts. So 

civil and criminal jurisdiction shall be 

provided under one centralize all 

litigations concerning women. 

 The Act provides for legal aid services. 

Competent services is to be provided to 

the economically weaker sections. Legal 

aid committees should be set up attached 

to every Family Court. 

 Family Courts should be set up at block 

levels or Taluk levels so that parties 

especially women do not have to travel 

long distances to reach the courts. It shall 

be established at least in every district. A 
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welcome movement was reported recently 

in a news paper daily that according to 

Kerala State Moffusal Lawyers Forum’s 

direction, sitting of Family Court is 

allowed in all Magistrate Courts. This can 

be a step to wipe out the delay problem. 

 State fund should be set up for 

maintenance. As soon as the court orders 

payment of maintenance, that must be paid 

out of these funds. Thereafter, it shall be 

the duty and responsibility of the State to 

recover maintenance ordered from the 

husband or person responsible for paying 

maintenance and reimburse the same 

through Family Courts. 

 It is clear that to attain the objective of this 

legislation, only persons possessing 

sufficient enthusiasm and dedication to 

this cause, having ability and a better 

understanding of family disputes should 

be appointed as judges. 

 The Family Court would hold respect and 

high place in the public only if they 

maintain the delicacy and tenderness of a 

family. The judges would have to act quite 

friendly with the litigants and adopt a 

special approach to all the cases put before 

them in Family Courts. Instead of sitting 

in a high placed dais the judges in these 

Family Courts should be given a soft and 

attractive look, not the grand and imposing 

one. 

 Since the Family Courts Act is supposed 

to protect women, the need is to have 

judges who have been sensitized to the 

need of respecting women as an individual 

and appreciating her feelings. And as the 

Act prescribes, women judges shall be 

appointed in the Family Courts. 

 Legal literacy programmes and 

information centres to explain procedure 

and mode of participation of Family 

Courts shall be conducted. 

 Rules regarding counseling and 

conciliation should be strictly 

implemented. In order to avoid 

intervention of counselors in cases where 

marriage has broken irretrievably, 

provision should be made for legal 

separation and this can help to wipe out 

the delay in proceedings. 

 State Government and Central 

Government should discharge the 

constitutional duty cast on them under the 

Constitution. Instead of making excuses to 

escape from the establishment of Family 

Courts, they have to establish it and should 

help to promote the welfare of women and 

children. 

 Normally after the proclamation of 

judgement, the courts do not have any 

connection with the concerned parties. 

Instead, the counselors and the judge 

himself can supervise the working of 

reconciliation and help to settle further 

disputes between them. This can be done 

by conducting camps with the help of 

voluntary organisations or legal aid 

committees. 

 Both husband and wife have to develop 

self control and a high sense of 

responsibility. 
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 They have to realize that human nature 

being what is temperamental differences 

are bound to arise now and then in daily 

life and they cannot be get rid off by 

divorce or second marriage. 

 Premarital counseling should be 

implemented. 

 Happiness in the family life is possible 

only if the husband  and wife are prepared 

to make great sacrifices in order to 

accommodate themselves to each other. 

 Working wives refer more to their 

economic independence when they rebel 

against the traditional authority of the 

husband or demand an independent life 

and stress to their democratic rights. They 

should remove this feelings from their 

mind. 

 Women, because of their high socio-

economic status, strong job commitment 

and their high degree of independent are 

no longer ready to sacrifice their 

profession to the family. They should give 

up this kind of attitude and should make 

adjustments. 

 Education must make a deliberate, planned 

and sustained effect to inculcate equality 

of sexes as a major value and instill 

mutual understanding and respect for each 

other. 

 Marriage should be entered into after 

sufficient thought and panning. 

 The basic instruction regarding sex and 

marriage as well as family should be 

imparted to the youth in schools, colleges 

and other institutions. 

 As the success of marriage depends much 

on the ability to make adjustments, both 

the spouse should make all efforts in this 

direction. 

 Too high expectation in marriage are 

utopian or unachievable and therefore, 

should not be insisted upon. 

 It is necessary to compromise, that is to 

sacrifice some, at least of both sets of 

expectations or to choose one alterative 

and sacrifice the other. 

 The legal grounds on which divorce is 

granted under the Hindu Marriage 

Act.1955 should be reconsidered so as to 

include “incompatibility” as a new ground 

for seeking a decree of divorce. 

 Divorce should only be take has the last 

remedy in very exceptional cases. 
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