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ABSTRACT 

 There are various Articles in the 

Constitution of India and further more in different 

laws accommodating reasonable treatment to 

people in authority, however lamentably a large 

portion of the arrangements have remained paper 

tigers without teeth. It is by and large poor people, 

hindered and more vulnerable segments of the 

general public who are survivors of custodial 

violations in light of the fact that there is nobody to 

really focus on them and to secure them. Except if 

the rule that everyone must follow is maintained 

against the liable law requirement faculty, custodial 

brutality will keep on rising. The police must work 

to ensue that the laws and institutions of the State 

in no way to violate the life, but rather protect it 

and promote it. There exists a sort of covenant 

between the police and people. There must be 

mutual acceptance and it can be ensured only if the 

police and people obey the laws which are in force. 
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I. INTRODUCTION 

 Among the common liberties, the 

privilege to life, freedom and security of people 

have procured critical spot in the different 

worldwide basic liberties instruments, for example, 

the Universal Declaration of Human Rights and the 

International Covenant on Civil and Political 

Rights which manage the privilege to life and 

individual freedom. Public Human Rights 

Commission showed that the custodial passings are 

straight forwardly identified with the subjective 

capture and custodial savagery.  

 Common liberties remembering right of a 

blamed discovers its demeanor for our constitution 

and different arrangements of the Code of Criminal 

Procedure, security against plausible torment and 

police fierceness has been given by our Penal 

Code.  

 Towards the end of Second World War 

there was solid assurance to make a world request 

where key basic freedoms and nobility of the 

human individual were regarded. It was without 

precedent for history States were happy to expect 

lawful commitments towards their residents. The 

U.N. Charter was a milestone in this special lawful 

turn of events. Common freedoms would involve a 

critical angle in any account of the United Nations. 

Their position in the first origination of the U.N is 

underlined in the United Nation's Charter and there 

are upwards of seven references in the prelude; 

among motivations behind the U.N; among 

obligations of the General Assembly; among the 

targets of the International Economic Co-activity; 

among the elements of the ECOSOC as a duty of 

one ECOSOC's bonus; and among the destinations 
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of the trusteeship framework. The arrangement of 

U.N.Charter concerning basic freedoms gives an 

establishment to and an impulse to additional 

improvement in the assurance of basic liberties.  

 It is bounteously obvious from the 

phrasing of prelude that the United Nations 

contract reaffirmed the confidence in the essential 

common liberties of all people including 

denounced individual, and it additionally 

reaffirmed confidence in the pride and worth of 

human individual including blamed.  

 The significant articles in the Universal 

Declaration of Human Rights, 1948 are as per the 

following:-  

Article 3: Everyone has the option to life, freedom 

and security of individual.  

Article 5: No one will be exposed to torment or to 

cruel, brutal or debasing treatment or punishment.  

Article 9: No one will be exposed to discretionary 

arrest, detainment or outcast.  

Article 11: Every one accused of a reformatory 

offense has a right to be assumed blameless until 

demonstrated guilty as indicated by law in a public 

preliminary at which he has had all the assurance 

essential for his safeguard.  

European Convention Safeguarding the Basic 

Rights and Fundamental Freedoms of Accused. 

 The European Convention of Human 

Rights gives security of common liberties and 

principal opportunities to charged. As basic 

liberties accentuation on fundamental human pride, 

the essential rule that a denounced is ventured to be 

honest till the opposite is demonstrated against him 

has been cherished in the Article 6(2) of the 

European Convention. The subsequent guideline is 

that, "no individual can be sentenced for an offense 

for a demonstration which was not an offense 

under National Law or International Law when it 

was submitted, has additionally been joined in the 

Article 7(1) of the European Convention. Indeed, 

this article gives an assurance against ex-post facto 

activity of criminal law.  

 The third significant guideline in security 

of Human Rights in Criminal Jurisprudence is the 

insurance against Double Jeopardy-that is no 

individual can be rebuffed for a similar offense 

twice-has been cherished in the European 

Convention. The main rule that no individual will 

be denied of his life and freedom has been revered 

in the European Convention.  

 To forestall the infringement of common 

freedoms of blamed, following protecting have 

been given in the European Convention.  

1.  Right to independence from undesirable capture.  

2.  Right to expedient preliminary.  

3.  Right to sensible, just, and reasonable 

examination.  

4.  Right to legitimate lawful safeguard.  

5.  Right to a reasonable pre-preliminary 

detainment.  

 In the highway case started by the 

Republic of Ireland against the U.K. (Ireland v. 

Joined Kingdom) the European Court held that the 

strategies of cross examination of detainees in 

Northern Ireland added up to cruel and debasing 

treatment. Subsequent upon this decision, they 

were suspended.  

 Hence, the facts demonstrate that the 

European Commission and European Court of 

Human Rights have made a critical commitment to 

the basic liberties law and allowed alleviation to a 

few blamed people against their administrations. 

Indian Perspective  

 A reading of the Constitution of India 

would show that our legal system upholds personal 

liberty1 of individual and does not tolerate the 

detention of any person without legal sanction. 
                                                            
1 The right of personal liberty is a basic human 

right recognized in Universal Declaration of 
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 Protection against illegal and arbitrarily 

arrest is contained in Article 22(2) of the Indian 

Constitution. The arrest must be supplied and 

supported by sufficient grounds. Atticle22 (1) 

states that:  

“No person who is arrested shall be 

detained in custody without being informed, as 

soon as may be, of the ground for such arrest nor 

shall  be denied the right to consult, and to 

defended by a legal practitioner of his choice”.2 

 A person so arrested and detained in 

custody shall be produced before the nearest 

Magistrate within a period of 24 hours of such 

arrest including the time necessary for journey 

from the place of arrest to the court of the 

Magistrate and no such person shall be detained 

beyond the said period without authority of a 

Magistrate. The provision has been re-defined and 

supported by our Code.3 

 Expressing, concern about the agony of 

arrested person in custodial investigation, the 

Supreme Court in Sheela Barse v. State of 

Maharashta4, interalia, observed:  

 “Whenever a person is arrested by the 

police without warrant, he must be immediately 

informed of the ground of his arrest and in case of 

every arrest it must immediately be known to the 

arrested person that he is entitled to apply for 

bail……. whenever a person is arrested by the 

police and taken to the lock-up, the police will 

immediately give intimation of the fat of such 

arrest to the nearest legal aid committee and such 

legal aid committee will take immediate steps for 

                                                                                      
Human Rights and thus has been prominently 

included in the Covenant of on Civil and Political 

Rights to which our country is now a party. 
2 Ibid. 
3 See Sections 56, 57, 303 and 304 of Cr.P.C. 
4 AIR 1983 SC 379. 

the purpose of providing legal assistant to the 

arrested person at the state level cost provided he is 

willing to accept such legal assistance.”5 

Safeguarding against personal liberty in Cr.P.C 

  The Code of Criminal Procedure, 1973 

provides for the following procedural safeguards 

against infringement of personal liberty. 

1. Right to be informed of the grounds of Arrest 

(Sections 50, 55, and 75). 

2. Right not to be subjected to unnecessary 

restraining (Section 49). 

3. Right against arbitrary or illegal detention 

(Sections 56, 57 and 76). 

4. Right to be released on bail, if arrested 

(Sections 436, 43, 50(2), and 167). 

5. Right to obtain a receipt when property is 

seized (Sections 100(6) and (7). 

6. Right not be detained for more than 24 hours 

after arrest without judicial scrutiny (Section 57). 

7.    Right to medical examination at his behest to 

disprove the commission of an offence by him or to 

establish commission of an offence against his 

body by other (Section 54).  

8. Right to fair and speedy investigation (Section 

309). 

9. Right to legal aid at the expense of the State 

in certain cases (Section 304). 

 The court further held that the nearest 

relative or friend of the arrested person should also 

be immediately informed about such arrest. 

 The provisions of Code of Criminal 

Procedure empowers a police officer, in nine 

situations, to arrest somebody without an order 

from a Magistrate (without a warrant), if he gets 

the knowledge of a design to commit a cognizable 

offence and if it appears to such officer that the 

commission of the offence cannot be otherwise 

                                                            
5  1983 Cr.L.J 642 (SC). 
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prevented.6 This provision gives sweeping powers 

to the police authority and they abuse it thoroughly. 

Simply the police can arrest anybody, anytime, 

anywhere and in any situation, this provision is 

freely used by them. It is most unfortunate that 

even the Government of Independent India is 

continued with the section thought ample amount 

of evidences are there that it has only been 

misused. In Chakkappan v. State of Kerala7, the 

Court held that the police officer concerned must 

know that the person to be arrested in designing to 

commit a cognizable offence. 

 In this scenario it is heartening to not that 

human rights jurisprudence has its impact on the 

Indian judiciary. This could be discerned from the 

decision in Poovan v. S.I of police, Aroor8 and 

Joginder Kumar v. State of U.P.9In these cases 

High Court of Kerala and Supreme Court of India 

respectively have declared the need for a legal 

shield to protect individual’s liberty which might 

be jeopardized at the hands of police.10 

 The saddening fact is that despite all these 

guidelines searches today are still absolutely 

arbitrarily. We can’t expect to get redress even if 

we spend all our earning in the Supreme Court.  

 The Code of Criminal Procedure made a 

distinction between cognizable and non-cognizable 

offence11, a police officer to arrest a person without 

                                                            
6 Code of Criminal Procedure, 1973, Section 41(1) 

(a) to (i). The situation includes instance of 

cognizable offence, existence of reasonable 

suspicion, and illegal possession of house-breaking 

implements and construction of police officer in the 

execution of his duty. 
7 1960 KLJ p.865. 
8 (1993) (1) KLT 454. 
9 AIR 1994 SC 1349. 
10 20 C.U.L.R.1996, p. 216. 
11 See Section 41 of Cr.P.C. 

only when he was concerned in a cognizable 

offence. But in reality they arrested any one, if they 

wanted so and they manipulate the case as they 

desired. 

 In Delhi Judicial Service Association, Tiz 

Hazart Court v. State of Gujarat,12 police high 

handedness came into lime light when a CJM in 

Gujarat was arrested and tortured by police. 

Shri.N.L.Patel, CJM, Nadiad was handcuffed, 

roped, tortured and false case under Bombay 

prohibition act was registered against him as SHO 

was not having good terms with him. Shri.Patel 

was medically examined and due publicity was 

given in newspaper. The Supreme Court reiterated 

observation of Krishna Iyer, J., in the case 

observed: 

 “If today freedom of the forlorn person 

fails to the police somewhere, tomorrow the 

freedom of  many may fall, elsewhere, with none to 

whimper unless the court process invigilates and 

polices the police before it is too late.”13 

 All police officers involved in the case 

were convicted and imprisoned and criminal 

proceedings against the CJM were quashed. In 

addition to it, the Supreme Court directed the State 

government to initiate disciplinary proceeding 

against remaining erring officers involved in the 

case. The Court observed: 

“The State government has initiated 

proceeding against other erring officers in respect 

of whom the commission has adversely 

commented, we would make it clear that discharge 

of contempt notices does not absolve those officers 

of their misconduct, the State government is 

directed to proceed with the disciplinary 

                                                            
12 AIR 1991 SC 2176. 
13 Id. p. 2205. 
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proceeding for taking appropriate action against 

them.”14 

 It is important to note that despite these 

legal provisions, custodial violence continues to 

occur. It may be mentioned here that according to 

the guidelines of the NHRC, every incident of 

custodial death or rape must be reported by the 

State Governments to the Commission within 24 

hours of occurrence. Information on custodial 

deaths should be followed by a post-mortem report, 

a videography report on the post-mortem 

examination, an inquest report, a magisterial 

enquiry on deaths occur due to illness and old age.  

 The remaining 20 per cent deaths are 

caused by medical negligence, violence between 

prisoners or suicide. As regards deaths in police 

custody, the reasons are torture, illness, suicide or 

accident. Deaths in judicial custody are directly 

linked to the number of prison population during a 

given period. One of the serious problems that 

Indian prisons are facing today is the problem of 

overcrowding. Overcrowding leads to deficiencies 

in basic services like medical facilities, food 

quality and others which adversely affect the 

prisoners.  

Custodial Violence and Personal Liberty 

  Custodial Violence ruins the victim both 

physically and mentally. They remain in a state of 

perpetual fear and horror whenever they remember 

the atrocities they survived in the custody of police. 

Haunted by the trauma they are probably never 

able to lead a normal life again. 

 As a result of judicial activism adopted by 

the Supreme Court, especially in Maneka 

Gandhi15and subsequent decision16, numbers of 

                                                            
14 Id. p. 2212. 
15 AIR 1978 SC 597. 
16 See Hussainara Khatoon v. State of Bihar, AIR 

1979 SC 1360(Right to speedy trial and legal aid   

unenumerated rights have been accorded, 

Constitution status, by wide interpretation of the 

right to life and personal liberty under Article 21. 

 It has become an accepted principle that 

when fundamental rights vital for the maintenance 

of human rights are at stake, the functional realism 

and not the facial cosmetic must be the diagnostic 

tool, for constitutional law must seek the substance 

and not the form.17  

 The right existed even prior to 

commencement of Indian constitution. In ADM, 

Jabalpur v. Shuvkant Shukla,18 Justice H.R.Khanna 

rightly observed: 

“……sanctity of life and liberty was not something 

new when the constitution has drafted. It 

represented a facet of higher values which mankind 

began to cherish in its evolution from a State of 

tooth and claw to a civilized existence. Like wise, 

the principle that one shall b deprived of his life 

and liberty was not the gift of the constitution, it 

was a necessary corollary to the concept relating to 

the sanctity of life and liberty which existed and 

was in force before the coming into force of the 

constitution….”19 

 There are numerous provisions in the 

Constitution of India and also in other laws, but 

unfortunately most of the provisions have remained 

paper tigers without teeth. It is generally the poor, 

disadvantaged & weaker sections of the society 

who are victims of custodial crimes because there 

is no one to care for them & to protect them. 

Unless the law of the land is upheld against the 

                                                                                      
as basic requirement of fairness implicit in Article 

21), Sunil Batra v. Delhi Administration, AIR 1978 

SC 1675(Human rights of convicts). 
17 Ajay Hasia v. Khalid Mujib, AIR 1981 SC 487, 

p. 492. 
18 AIR 1976 SC 1207. 
19 Ibid. 
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guilty law enforcement personnel, custodial 

violence will continue to rise. 

 However, there is a new emerging world 

legal order. The Indian experiment in enacting the 

protection of Human Rights Act is a hopeful start. 

The human rights jurisprudence is gaining judicial 

reverence in India especially where life and liberty 

are violated by state violence. Let us hope that in 

coming years, custodial violence would decline 

until altogether eliminated. It is therefore, for the 

government and the legislature to give a serious 

thought to the recommendations of the Law 

Commission (113th Report) and National Human 

Rights Commission (1998) and bring about 

appropriate changes in the law both to curb 

custodial violence and also to ensure that the guilty 

may not escape unpunished. If human dignity 

survives, the future has hope. 

 The incident of brutal police behaviour 

towards persons detained on suspicion of having 

committed a crime is a common occurrence in 

India. There has been public outcry from time to 

time against custodial deaths. The supreme court 

has now ruled that it is a well-recognized right 

under Article 21 that a person detained lawfully the 

by the police is entitled to be treated with dignity 

befitting a human being and that legal detention 

does not mean that he could be tortured or beaten 

up. If it is found that the police have ill-treated a 

detenue, he would be entitled to monetary 

compensation under Article 21.20 

 In Inder Singh v. State21, the Supreme 

Court issued certain directions as to how the jail 

authorities should treat two youngmen, convicted 

of murder and sentenced to life imprisonment, with 

a view to reforming them. “Article 21 of the 

                                                            
20 See Mohan Lal Sharma v. State of Uttar 

Pradesh, (1998) 2 SCC (Cri) p. 434. 
21 AIR 1978 SC 1091. 

Constitution is the jurisdiction root for this legal 

liberalism.” 

 In Kishore Sigh v. State of Rajasthan,22 

the Supreme Court again exposed the injustice 

being perpetrated on the prisoners and how the 

guidelines laid down by the court in the Sunil 

Batra23 case were being ignored and flouted by the 

prison administration. The Court accordingly 

directed the State Government to convert the court 

ruling on prison administration into rules and 

instructions forthwith, so that violation of the 

prisoner’s freedom could be avoided. The Court 

emphasized that no solitary confinement and 

imposition of bar fetters should take place, “save in 

the rarest of rare cases and with strict adherence to 

procedural safeguards.24 

 The Supreme Court has assumed, under 

Article 3225, jurisdiction to consider prisoner’s 

grievance of ill-treatment. In Charles Sobraj, 26the 

Court has ruled that it can intervene with prison 

administration when Constitutional rights or 

statutory prescriptions are transgressed to the injury 

of the prisoner. 

                                                            
22 AIR 1981 SC 625. 
23 AIR 1980 SC 1579 : (1980) 3 SCC 488. 
24 Ibid 
25 Article 32 runs as: Artice32 (1) The right to 

move the Supreme Court by appropriate 

proceeding for the enforcement of the right 

conferred by this part is guaranteed. 

(2) The Supreme Court shall court shall have the 

power to issue directions or orders or writs, 

including writs of the nature of Habeas Corpus , 

Mandamus, Prohibition, Quo-Warranto and 

Certiorari, which may be appropriate, for the 

enforcement of any of the rights conferred by this 

part.   
26 Charles Sobraj v. Supdt. Jail, Tihar, AIR 1978 

SC 1514. 
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In Sunil Batra II,27 the Court has pointed out that its 

power under Article 32 is free from the rigid 

restraints of the traditional English writs. The high 

light of Sunil Batra II 28 is the acceptance by the 

Supreme Court of the thesis of functional 

expansion of the writ of Habeas corpus in the 

current milieu. The Writ is capable of multiple uses 

as developed in the American jurisprudence.29 

 Custodial torture has become a common 

phenomenon and a routine police practice of 

interrogation in these days. It causes momentary 

public uproar but once the incident fades away 

from the public, everything is forgotten.30 The 

magnitude of police custodial torture in India is 

evidenced by the report of Amnesty International 

(1992) which says that 425 persons died in the 

custody of police and security forces due o torture 

during 1985-91. The government itself admitted in 

Rajyasabha that 46 persons died in police custody 

due to torture within three months in 1993 .i.e. 

from January to March. These figures point at the 

alarming dimension of the problems.31  

Rights of accused under Indian law 

 Promotion and protection of human rights 

of individuals have not remained exclusively with 

the national states but it has become the concern of 

the international community. The constitution of 

India in its Part III, guarantees a set of fundamental 

rights to citizens. A few of these rights are also 

                                                            
27 Sunil Batra v. Delhi Administration, AIR 1980 

SC 1579: (1980) 3 SCC 488. 
28Sunil Batra v. Delhi Administration, AIR 1980 

SC 1579: (1980) 3 SCC 488. 
29M.P.Jain, Indian Constitutional Law(2003),  p. 

1295. 
30 1994 Cr.L.J. p. 28. 
31 N.V.Paranjape, Criminology and Penology 

(2005), p. 305. 

 

available to the accused, a suspect as well as an 

under trial. These rights are guaranteed under 

Article19, 20, 21, and 22 of the Constitution of 

India. Prisoners are also entitled to the benefits of 

Articles 32 and 226 of the Constitution. This right 

deals with 

 Ex-post facto of criminal law.  

 Double jeopardy. 

 Privileges against self-incrimination. 

 Right of the accused to be informed of the 

ground of his arrest and to consult a 

lawyer. 

 Right of the accused to be produced 

before a Magistrate within 24 hours. 

 Right of a person not to be deprived of his 

personal liberty except according to the 

procedure established by law. 

 In addition to the fundamental rights, the 

accused, suspects and under trail prisoners enjoy 

certain other legal rights provided under the Indian 

Penal Code, 1860; the Criminal Procedure Code, 

1973 and the Indian Evidence Act, 1872. The 

Supreme Court of India and various High Courts 

have not only played a vital role in attaching 

constitutional significance to these rights; but 

through humane judicial interpretation also 

expanded their contents. The various rights of 

accused person inscribed in our constitution 

include the following:- 

Right to Life 

 Right to life is a natural right. It has been 

guaranteed as one of the fundamental rights under 

Part III of the Indian constitution. The 

constitutional guarantee under Article 21 is that, 

“no person shall be deprived his life or personal 

liberty except according to the procedure 

established by law”. One of the important rights of 

the accused is the right to life. In the Gopalan’s 
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case32 the Supreme Court has given a literal 

interpretation to the provision of Article21 of the 

Constitution of India. It was held by the Court that 

“law meant a law made by the state and courts 

were not competent to enquire the reasonableness 

of that law”. 

 The issue of interpretation of ‘procedure 

established by law’ was again raised in Maneka 

Gandhi’s case.33 The Supreme Court overruled the 

ruling given in Goplan’s case and held that the 

procedure established by law means the right, just, 

fair procedure that embodies the principle of 

natural justice and not arbitrary, forceful or 

oppressive procedure. The procedures laid down 

must satisfy the test of reasonableness as envisaged 

under Article 19 of the Constitution. 

 The basic human right particularly, the 

right to live with dignity, which is the very basis 

for a civilized society, is central focus to the 

functioning of a law enforcing agency. The police 

as a force, was founded to protect the society.34 

In Francis Coralie Mullin v. Union Territory of 

Delhi35,  the Supreme Court has condemned cruelty 

or torture as being violative of Article 21 of the 

constitution in the following words: 

“…(A)ny form of torture or cruel, inhuman or 

degrading  treatment would be offensive to 

human dignity and constitute an  inroad into this 

right and it would, on this view, be prohibited by 

Article 21unless it is in accordance with procedure 

by law, but no law which authorizes and no 

procedure prescribed by law, which leads to such 

torture or cruel, inhuman or degrading elements 

                                                            
32 A.K.Gopalan v. State of Madras, AIR 1956 SC 

27. 
33Maneka Gandhi v. Union of India, AIR 1978 SC 

659. 
34 1999 Cr.L.J. (J) 156. 
35 AIR 1981 SC 746. 

can never stand the test of reasonableness and non-

arbitrariness it would be plainly unconstitutional 

and void as being violative oaf article 14 and 21. it 

would be seen that there is implicit in article 21 the 

right  to protecting against torture or cruel, 

inhuman or degrading treatment which is 

enunciated in article 5 of the universal declaration 

of human rights and guaranteed by article 7 of the 

international covenant on civil and political rights.” 

 The question of ‘solitary confinement’ 

imposed upon prisoner was considered to be 

violative of Articles 14, 19, 20, 21 of the 

Constitution in Sunil Batra v. Delhi Administration 

(1).36 The Court held that the Prison Act didn’t 

empower the prison authorities to impose solitary 

confinement upon a prisoner, who is in jail under 

sentence of death. Solitary confinement is a 

substantive punishment which can be imposed by a 

court of law under Sections 73 and 74 of IPC. 

Hence, exercise of such power cannot be left to the 

whim and caprice of prison authorities. 

 The Supreme Court took a serious view of 

police custodial death in Dalip Singh v. State of 

Haryana.37 In this case two constables along with a 

sub-inspector of Kurukshetra District were found 

guilty of causing death of the accused by beating 

and convicted them under Section 304(II) of IPC, 

i.e., for causing death by negligence .  

Right to Speedy Trial 

 Speedy trial in criminal cases is 

considered essential ingredient of the right to fair 

trial. Unnecessary prolonged detention of under 

trial prisoners would be considered by the court as 

violation of fundamental right to life and personal 

liberty implicit in Article 21of the Constitution and 

it would also be considered as affront to all 

civilized norms of human liberty. 

                                                            
36 AIR 1978 SC 1975. 
37 AIR 1993 SC 2302. 
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 The Supreme Court in Hussainara 

Khatoon (1) v. State of Bihar38 has held that speedy 

trial is a part of fundamental right to life and 

personal liberty guaranteed under Article 21 of the 

Indian Constitution. Continuous incarceration of 

under trial prisoner without even commencement 

of trial would amount to violation of their 

fundamental right implicit in Article 21 of the 

Constitution. 

Right to Consult a Counsel 

 Right to counsel is the right of an accused 

to defend himself by a counsel. It is essential that 

an accused person must be given an opportunity to 

call and examine witnesses in his defence. He 

should be permitted to exercise that right in person 

or through his counsel. Denial of counsel to the 

accused is tantamount to the compel him to face 

unfair trial. 

Right to Free Legal Aid 

 Right to free legal aid is not a fundamental 

right under the Constitution of India. Those 

accused persons who charged with bailable 

offence, which, don’t apply for bail on account of 

their poverty and financial disability. They are also 

unaware of their right to obtain release on bail. In 

such case the state has a constitutional mandate 

under Article 39-A to provide legal aid to protect 

poor accused person or under trial prisoners against 

injustice and to secure to them their constitutional 

and statutory rights. 

 Denial of free legal service to the poor 

accused person or under trial prisoners would 

vitiate the principle of ‘reasonable, fair and just’ 

procedure which implied in the right to life and 

personal liberty under Article 21 of the 

Constitution. 

  The Court under Article 142 read with 

Articles 21 and 39-A of the Constitution can 

                                                            
38 AIR 1978 SC 1819. 

exercise its implied powers to assign counsel to the 

accused person, provided he doesn’t take objection 

to appoint a lawyer for his defence. In Sukdas v. 

Union Territory of Arunachal Pradesh 39 the Apex 

Court held that failure to provide free legal aid to 

an accused at the state’s cost vitiate the trial. The 

court set aside the conviction of the accused on the 

ground that he was not provided with legal aid at 

the time of his trial and thus there was violation of 

the Article 21 of the Constitution. 

 In Sheela Barse v. State of Maharashtra40, 

the Court issued detailed directions for ensuring 

legal aid services to under-trial prisoners. The 

Court directed that District Legal Aid Committee 

will provide legal aid to the under- trials. 

  The Legal Services Authorities Act, 1987 

has been enacted to provide legal services to 

socially and economically weaker section of the 

society. Member of SC/STs, victims of human 

being, trafficking or begar, women or children, 

mentally ill or disable persons, victims of disaster, 

violence, natural calamities, industrial workers and 

lower income groups are entitled to the benefits 

under Section 12 of the Act.  

Right against Self Incrimination 

 No accused person shall be compelled to 

give evidence against himself. The motive behind 

compulsion brought by the police on an accused 

person is to extract a confessional statement. The 

accused person presumed to be innocent until 

proved guilty according to law. This presumption 

of innocence is considered under the provision of 

Indian Evidence Act; 1872.It is recognised 

principle that let a hundred guilty men go free 

rather than one innocent person be found guilty, 

that too without proof. In Nandhini Satpati v. 

                                                            
39 (1986) 2 SCC 401. 
40 AIR 1983 SC 378.  
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P.L.Dani41, the Supreme Court held the right 

against the self-incrimination and the right to 

remain silent is inclined in Article 21 of the 

Constitution. Compelled testimony given by an 

accused is violative of the right against self-

incrimination. But this right is widely violated by 

the police in most of the third world countries 

including India. Once captured, the police consider 

even an innocent person as a criminal and every 

technique of torture is used to extract confession 

for the alleged crime, though the involuntary 

confession made before the police is inadmissible 

in a court of law.42 

 In Yusuf Ali v. State of Maharashtra43, the 

Supreme Court reiterated that if the accused is 

beaten or starved or tortured in any way during the 

course of investigation by the police, it will be 

taken as a case of custodial violence. Elaborating 

the point further, the Apex Court in Nandini Satpati 

v. P.L.Dani44, laid down certain guidelines to 

provide protection to a accused persons in police 

custody. The Court held that, if there is any mode 

of pressure, subtle or crude, mental or physical, 

direct or indirect, but sufficiently substantial, 

applied by the police in obtaining information from 

the accused, it become a case of custodial torture 

which is violative of right against self-

incrimination. The court, however, clarified that 

though the accused is not bound to answer self-

incriminatory questions, he can be asked non-

incriminatory questions which he is bound to 

answer. 

Right against Third Degree-Methods 

 Police authorities strongly feel that 

handcuffing of accused person and suspects and 

                                                            
41 AIR 1978 SC 1025. 
42 36 J.I.L.I.166 (1994). 
43 AIR 1968 SC 150. 
44 AIR 1978 SC 1075. 

parading them on the roads on the way to court or 

jail will minimize the crime rate. But such a kind of 

inhuman treatment given to the accused person is 

not fair and permissible. Accused or suspected 

persons paraded are humiliated and punished by the 

police authority without waiting for the court’s 

verdict. In Prem Sanker Shukla v. Delhi 

Administration45, the Supreme Court examined the 

validity of hand cuffing in the light of provisions of 

the right to personal liberty under Article 21 of the 

Constitution. 

 In Niranjan Singh v. Prabhakar Raja 

ram46, while dealing with the case of custodial 

torture in police station, the Supreme Court 

observed, “the police instead of being protector of 

law, have become the engineer of terror and panic, 

putting people into fear”.  

 The adoptions of ‘third-degree’ methods, 

torture some treatment of solitary confinement and 

putting cross-bar fetters on prisoners were also 

condemned by the Supreme Court in Kishore Singh 

Ravinder Dev v. State of Rajasthan47, Court 

observed that:  

 “Nothing is more cowardly and 

unconscionable than a person in police custody 

being beaten up and nothing inflicts a deeper 

wound on our constitutional culture than ‘a state 

official running berserk regardless of human 

rights’.” 

 The question of treatment meted out to 

women in police lock-up came before the Supreme 

Court in Sheela Barse v. State of Maharashtra.48It 

was held that ill-treatment meted out women 

suspects in police lock-up is considered to be 

violative of Article 21 of the Constitution. The 

                                                            
45 (1980) 3 SCC 526.  
46 AIR 1980 SC 785. 
47 (1981) 1 SCC 503. 
48 (1983) 2 SCC 96. 
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Court gave detailed direction to the police 

authorities to improve conditions of police lock-ups 

and provide safety and security, both to male and 

female inmates in police custody. It especially 

directed that female suspect be guarded by female 

constables. 

Right to Fair Treatment 

 Cases of death in police custody and death 

in fake encounters have posed a serious problem to 

the state government, it has also been reported that 

the number of killings by the extremists are 

decreasing, but the cases of deaths resulting in 

police custody or torture inflicted on the accused or 

the suspects are increasing. The reason behind it is 

the unlimited powers that the police enjoying at the 

existing legal system of the country. Being 

custodian of law, they are themselves in position of 

police records. Hence it is very difficult to establish 

their guilt in cases of police custodial deaths. 

Consequently they easily escaped from the criminal 

liability in such cases49.  

In D.K.Basu v. State of West Bengal50 the Supreme 

Court has dealt with the issue of “custodial death”, 

custodial violence and protection of fundamental 

rights and human rights of the criminal vis-à-vis 

duties of police. The Court held that ‘any  torture or 

cruelty, inhuman or degrading treatment given to 

detenue, convicts, under trials and other prisoners 

would fall within the inhibition of Article 21 of the 

Constitution whether it occurs during investigation 

or interrogation or otherwise’. 

 Indian judiciary has been very sensitive 

and lives to protection of human rights of the 

people especially the right to personal liberty under 

Article 21 of the constitution. It has served as an 

institution for providing effective remedy against 

the violation of human rights. The recent trends 

                                                            
49 36 J.I.L.I.(1994), p. 372. 
50AIR 1997 SC 610. 

show that it has not only granted compensation to 

the victims or heirs of victims for custodial 

violence and death, but also policing the police. 

The trend shows that judiciary at higher level is 

active and there is need to activate the lower 

judiciary also. Till now Supreme Court and High 

Courts of various states have awarded 

compensation for violation of human rights or the 

fundamental right under Article 32 and 226 of the 

Constitution. Though there are provisions under 

sections 357 and 358 of Code of Criminal 

Procedure to award compensation to the victims, 

but its scope is very limited.  

 A victim of custodial torture can move the 

Court directly through a writ petition for protection 

of his fundamental rights, specially the right to life 

and personal liberty guaranteed by article 21 of the 

Constitution. 

 The Supreme Court‘s judicial activism for 

protecting the right of the prison inmates and 

detenue is discernible for a serious of cases decided 

by the Court. Thus in Prabhakar Pandering v. State 

of Maharashtra51, Apex Court ruled that the 

detention in prison cannot deprive the detenue of 

his fundamental rights. In the same breathe; the 

Supreme Court in D.B.M. Patnaik v. State of 

Andhra Pradesh52 held that mere detention is not a 

ground for suspension of detenu’s fundamental 

rights. In its historic judgment in Sunil Batra v. 

Delhi Administration53, the Court held that 

prisoners are entitled to all fundamental rights 

which were consistent with their incarnation. 

II. CONCLUSION 

 Police are the protectors of life and 

property. They have a responsibility to guard and 

protect the community. In such a situation there is 

                                                            
51 AIR 1966 SC 424. 
52 AIR 1971 SC 2092. 
53 AIR 1978 SC 1975. 
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no scope for custodial violence or concoction of 

evidence. This is the law enforcement that becomes 

selflessness and in such position, corruption and 

corrupt practices do not have any place. The police 

must work to ensue that the laws and institutions of 

the State in no way to violate the life, but rather 

protect it and promote it. There exists a sort of 

covenant between the police and people. There 

must be mutual acceptance and it can be ensured 

only if the police and people obey the laws which 

are in force. Any violation, by either of the two, of 

the laws us a crime in every sense. 
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