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Abstract 

The domestic laws of all countries have laid 

down a minimum age below which a person 

is exempt from prosecution and punishment. 

The rationale for such exemption is the 

absence of mens rea, i.e., not to criminalize 

the acts of those who at the time of 

commission of the crime did not know the 

right from the wrong. International 

instruments for the protection of children in 

conflict with law emphasize the need to 

observe the principle of proportionality, 

which means that any reaction to a juvenile 

offender must be in proportion to his 

background and nature of the crime 

committed. It must take into account not just 

the gravity of the delinquent act but also the 

juvenile’s profile. Juveniles enjoy all the 

guarantees to a fair trial just like adults. 

They enjoy additional- special guarantees 

because of their age. The Human Rights 

Committee has established that juveniles 

should enjoy at least the same guarantees 

and protection as adults. Procedures against 

juveniles must be implemented in such a 

way as to ensure the respect for their rights  

 

and safety and must take into account their 

age and willingness to rehabilitate. This is 

meant to avoid any form of labelling the 

juvenile because of the criminal offence 

committed and give priority to the 

implementation of educational over punitive 

measures. 

Keywords: Guardianship, juvenile 

legislation, offenders, wardship, welfarism 

I. INTRODUCTION 

Much has been written about victim 

children, and children in need of care and 

protection, but very little about juvenile 

offenders who are the truly neglected 

children. The State machinery hides them in 

institutions where no outsider is allowed to 

tread, and leaves them to their own devise 

with scant attention being paid to their well-

being and rehabilitation. On completion of 

their sentence they are flushed out, ill-

equipped to handle life outside of the 

institution. This treatment meted out to 

juvenile offenders is most deplorable, 
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especially when juvenile legislation 

recognizes that juveniles in conflict with law 

also require care and protection, it should be 

borne in mind that the Juvenile Justice Care 

and Protection of Children Act, 2000 as did 

the Juvenile Justice Act, 1986 and the 

Children Acts before it, deal with both 

children in need of care and protection and 

juveniles in conflict with law, and as the title 

of the 2000 legislation suggests, it is both 

the categories of children that require “care 

and protection". 

A separate adjudicating and treatment 

mechanism has been established for persons 

below 18 years of age who have committed 

an offence. They are not to be treated in the 

same manner as are treated adult offenders. 

The reason for this being that a young 

person is believed to be less blameworthy 

than an adult, as he is prone to act in haste 

due to lack of judgment, easily influenced 

by others. 

“...from their inception, youth justice 

systems have proceeded from the 

assumption that children and young people, 

by dint of their relative immaturity, are less 

able to control their impulses, less able to 

understand the seriousness of their offences 

and less able to foresee the consequences of 

their actions. Linked to this is the belief that 

the culpability of many young offenders 

may be further mitigated by the poverty, 

cruelty or neglect they have suffered.”1 

Furthermore, the punishment meted out to 

adults is perceived to be too harsh to be 

borne by a young person. 

The focus of juvenile legislation is on the 

juvenile’s reformation and rehabilitation so 

that he also may have a chance to 

opportunities enjoyed by other children. But 

there is a contrasting view that loudly states 

that juvenile offenders are committing 

violent crimes from which society should be 

protected, and that the juvenile justice 

system is mollycoddling them. It is 

apprehended that this latter strain of thinking 

will gather momentum and pressure will be 

created to treat juvenile offenders on par 

with adult offenders or toughen juvenile 

legislation, especially in respect of serious 

offences. 

A child is a part of the society in which he 

lives. Due to his immaturity, he is easily 

motivated by what he sees around him. It is 

his environment and social context that 

provokes his actions. Juvenile legislation 

                                                            
1Youth Justice in England and Wales , John Pitts, 
contained in  The new politics of crime and 
punishment , edited by Roger  Mathews &Jock 
Young , Willan publishing  pg 71.  
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attempts to cure his illness by treating the 

juvenile without doing anything to treat the 

causes of the illness.2 It is naive to believe 

that poverty, unemployment, inequalities 

and changing values will not impact children 

existing in its midst, and that they will grow 

unaffected. The juvenile justice system as it 

is currently envisaged, at its best, can only 

help the child to cope and tolerate the 

maladjusted and dysfunctional society. If the 

State genuinely has the interest of children 

at heart, it should not only look after its 

children, but also take measures to improve 

the situation faced by their family and other 

support structures. 

Working with juveniles in conflict with law 

is not an easy task. The majority of juveniles 

within the juvenile justice system are 

without families and homes; they have 

migrated to a different region where they are 

earning a livelihood.3 They perceive the 

juvenile justice system as a hindrance. They 

abhor this "protection" as they have been on 

their own since many years, with nobody to 

depend on or advise them. They have been 

making their independent decisions, and are 

“little adults". The juvenile justice system 

                                                            
2 Bartollas. Clemens and Millor, The Juvenile 
Offender Central, Correction and Treatment. (1978).  

3 Cavan, R.S., Juvenile Delinquency, (1975) IIIrd Ed 

 

aims at converting these "little adults" into 

children.  

History of Legislation on Child in 

Conflict with Law 

From the early 20th century, different Indian 

States had enacted their own Children Acts. 

The Madras Children Act, 1920 was the first 

Children Act to be enacted, closely followed 

by Bengal and Bombay in 1922 and 1924, 

respectively. Though the Bombay Children 

Act was enacted 4 years after the Madras 

Children Act, it was the first Children Act to 

become functional. In February 1924, a 

voluntary State-aided agency, viz., the 

Children’s Aid Society, was formed to 

implement the provisions of the Bombay 

Children Act within the municipal 

corporation limits of Bombay. CAS 

established institutions for the care and 

protection of children, and even today 

manages these institutions. 

The State’s Children Acts brought within its 

ambit two categories of children, viz., (i) 

youthful offenders, and (ii) destitute and 

neglected children. Both these categories of 

children were to be handled by the Juvenile 

Courts. During this period throughout the 

world, children were dealt with under the 

"welfarism” mode. The well-being of the 

child was at centre stage for both these 

categories of children and adjudication of 
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guilt was not stressed, hence Probation 

Officers played an important role and legal 

representation was unheard of. 

The Government of India passed the 

Children Act, 1960 to "provide for the care, 

protection, maintenance, welfare, training, 

education and rehabilitation of neglected or 

delinquent children and for the trial of 

delinquent children in the Union 

Territories.” Under this Act, a child is a boy 

below 16 years of age and a girl, below 18 

years of age4 

The Child Welfare Board handled neglected 

children, and the Children's Court, 

delinquent children. This statute was a 

precursor to the JJA 1986. 

State Governments had not only enacted 

their separate legislations for children, the 

provisions contained in each State’s 

Children Act were also varied. Even the 

definition of the term "child” differed from 

State to State. This prompted the Supreme 

Court in 1986 5 to observe: 

“4. ...we would suggest that instead of each 

State having its own Childrens' Act different 

in procedure and content from the Childrens' 

Act in other States, it would be desirable if 

                                                            
4 Section 2 (e)of the Children Act 1960 . 

5 Sheela Barse VsUnion Of India (1986)  3SCC 362 

 
 

the Central Government initiates 

Parliamentary Legislation on the subject, so 

that there is complete uniformity in regard to 

the various provisions relating to children in 

the entire territory of the country. The 

Childrens’ Act which may be enacted by 

Parliament should contain not only 

provisions for investigation and trial of 

offences against children below the age of 

16 years but should also contain mandatory 

provisions for ensuring social, economic and 

psychological rehabilitation of the children 

who are either accused of offences or are 

abandoned or destitute or lost. Moreover, it 

is not enough merely to have legislation on 

the subject, but it is equally, if not more, 

important to ensure that such legislation is 

implemented in all earnestness and mere tip 

sympathy is not paid to such legislation and 

justification for non-implementation is not 

pleaded on ground of lack of finances on the 

part of the State. The greatest recompense 

which the State can get for expenditure on 

children is the building up of a powerful 

human resources ready to take its place in 

the forward march of the nation." 

The General Assembly on 29th November, 

1985 adopted the United Nations Standard 

Minimum Rules for the Administration of 

Juvenile Justice6, and for the first time the 

                                                            
6 Also known as Beijing Rules. 
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word “juvenile" was used in international 

law, and the term "juvenile justice” was 

coined. This change in terminology was then 

reflected in domestic law with the passing of 

the JJA 1986. With the advent of the Beijing 

Rules, the "welfarism" era gave way to the 

“justice" paradigm. 

 “Juvenile justice shall be conceived as an 

integral part of the national development 

process of each country, within a 

comprehensive framework of social justice 

for all juveniles, thus, at the same time, 

contributing to the protection of the young 

and the maintenance of a peaceful order in 

society." 

The concentration was to be divided 

between the well-being of the child and 

justice. Justice not only to the child, but also 

to those aggrieved by his deed. This was 

necessitated by the growing cynicism 

towards "welfarism” amongst politicians 

and the public, as well as civil libertarians. 

The former was of the opinion that children 

beyond a particular age should be made 

responsible for their actions; if they can act 

as adults do, why should they not be treated 

as adults. Whereas the latter believed that 

"welfarism" led to irrational indiscriminate 

treatment being dispensed amongst juveniles 

                                                                                         
 
 

placed in a like situation, thus they should 

be accorded the Constitutional and 

procedural precautions guaranteed to adults, 

especially as juveniles too are deprived of 

their personal liberty. 

Nations introduced separate legislations for 

juvenile offenders and children requiring 

care and protection. With the enactment of 

JJA 1986, though there continued to be a 

single law, two distinct machineries were 

set-up to deal with "neglected juveniles'* 

and "delinquent juveniles”. Pending their 

inquiries before their respective competent 

authorities, both these categories of children 

were kept in the Observation Home. JJA 

2000 for the first time provided for 

"juveniles in conflict with law" and 

"children in need of care and protection" to 

be kept separately pending their inquiries. 

This segregation aims to curtail the 

corruption of the innocent child from the 

influence of the “criminal juvenile". The 

vulnerable misguided child is now perceived 

as a conniving violent juvenile from whom 

society, including other children, require 

protection. This change in perception is 

because juvenile crime is today more 

noticeable, mostly occurring on the streets 

where the young attempt to survive without 

family or societal support. The media too 

has played a major role in portraying 
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juveniles in conflict with law as the 

perpetrators of barbaric acts who get away 

lightly due to their age. 

Juvenile legislation in India has attempted to 

balance "welfarism" and "justice" with the 

conceptualisation of a "welfare court” that 

provides a child his constitutional and 

procedural safeguards at the inquiry stage, 

and thereafter, decides his treatment mode 

keeping in mind the child’s interest and his 

comprehensive rehabilitation. That a person 

below 18 years of age who has committed 

an offence also requires protection continues 

to be reflected in our law, and it is wished 

that it will always continue to do so.7 The 

same law, JJA 2000 still governs both 

"juveniles in conflict with law" and 

"children in need of care and protection". 

Our Juvenile Justice Boards have thankfully 

not yet been transformed into lesser criminal 

courts for youthful offenders, and have 

persisted with a socio-legal approach, giving 

the social aspect of juvenile delinquency the 

importance it deserves. The United Nations 

Convention on the Rights of the Child, while 

assuring a child certain guarantees5, also 

obligates that "the best interest of the child 

shall be a primary consideration"4 in all 

                                                            
7 lll. Rev, Stat. C. 23; see also Cavan, Juvenile 
Delinquency,15 

 

actions concerning children. The Model 

Rules too have regarded the Principle of 

Best Interest as being fundamental for the 

application, interpretation and 

implementation of JJA 2000, and is to be of 

primary consideration while administrating 

juvenile justice. 

Juvenile 

A "juvenile” or "child" means a person who 

has not completed eighteenth year of age. A 

boy or girl under 18 years of age is a 

juvenile or child under section 2(k) of JJA 

2000. The age of juvenility of a boy child 

under JJA 1986 was below 16 years and that 

of a girl child was below 18 years of age8. 

Those working in the field of children had 

campaigned to increase the age of boy 

juveniles to bring it on par with girl 

juveniles. 

The age of a boy juvenile has been increased 

to 18 years by JJA 2000 mainly to bring 

juvenile legislation into conformity with the 

CRC which the Government of India had 

ratified9 on 11th December, 1992. The 

Statement of Objects and Reasons of 

Juvenile Justice (Care and Protection of 

                                                            
8 Section 2(h) of JJA 1986. 

9 Ratification is the act by which a country shows Its 
willingness to be bound by an international 
instrument. 
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Children) Bill, 2000 has indicated this non-

conformity as being a ground for repealing 

JJA 1986 : 

“2. In this context, the following further 

proposals have been made,- 

(iii) to bring the juvenile law in conformity 

with the United Nations Convention on the 

Rights of the Child; 

(iv) to prescribe a uniform age of eighteen 

years for both boys and girls. 

Article 1 of CRC states that, “For the 

purposes of the present Convention, a child 

means every human being below the age of 

18 years unless, under the law applicable to 

the child, majority is attained earlier.” 

So currently both boys and girls below 18 

years of age enjoy the protection of juvenile 

legislation. Whatever be the reason for 

increasing the age of the boy juvenile, it was 

vital to do so and is welcomed. 

It is argued by some, mainly the 

Superintendents and staff of Observation 

Homes and Special Homes, that due to the 

increase in the age of boy juveniles under 

the 2000 Act, a much larger number of 

juveniles in conflict with law are entering 

the juvenile justice system, therefore, the 

existing infrastructure is insufficient to cope 

with this added burden. Some officials have 

publicly demanded that the age of the boy 

juvenile be reduced to 16 years. This 

demand is irrational and defeatist and can 

never be entertained. It is essential to 

understand that reducing the age to 16 years 

is not an option. Furthermore, statistics belie 

this contention. Statistics denote an initial 

growth in the juvenile crime rate10 in 200111, 

but the same soon thereafter stabilised. The 

following figures have been reproduced 

from Crime in India published annually by 

National Crime Records Bureau, Ministry of 

Home Affairs, Government of India : 

Year Juvenile 
crime rate 

Offences committed 
by juveniles to the 

total crime reported 
1999 0.9 0.5 
2000 0.9 0.5 
2001 1.6 0.9 
2002 1.8 1.0 
2003 1.7 1.0 
2004 1.8 1.0 
2005 1.7 1.0 

 

The above Table shows an increase in 

juvenile crime rate in 2001 when the age of 

juvenility was increased to 18 years, and 

also indicates that the increase remained 
                                                            
10 Crime rate is defined as the "Incident of crime” 
per 1,00,000 population. Juvenile crime rate Is the 
number of juvenile crimes per 1,00,000 population. 

11 JJA 2000 came into force on 1-4-2001. 
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almost constant the following years. The 

data published by the National Crime 

Bureau Records reflects that the share of 

juvenile crime to the total IPC crimes has in 

fact marginally decreased from 1.2% in 

1989 to 1.0% in 2005. The number of 

juveniles apprehended has also fallen. 

“A decrease of 9.0% in the number of 

juveniles apprehended in the age group [16 - 

18 years] was noticed in 2004 as compared 

to 2003. At the national level the overall 

decrease in juveniles apprehended was 7.1% 

in 2004 as compared to 2003.”12 

This belies the argument that the number of 

children involved in criminal activities is 

steadily on the rise. 

The infrastructure was inadequate and 

required upgrading even under JJA 1986, 

when the age of boy juvenile was 16 years. 

It is imperative that the State Governments 

upgrade and streamline the prevailing 

infrastructure. It is not a difficult or 

impossible task, it merely requires some 

application of mind and the political will to 

set an improved system in place, it is 

necessary to ensure that vacancies in 

                                                            
12 Crime in India 2004, National Crime Records 
Bureau, Ministry of Home Affairs, Government of 
India, 

 

institutions are filled, the strength of the 

institutional staff and POs increased, 

appropriate posts created, educational and 

vocational training provided, and the spirit 

of juvenile legislation adhered to. Granting 

of bail and increasing the sittings of or 

constituting additional JJBs is a viable 

solution to check the backlog of pending 

cases. Recognizing the importance of speedy 

disposal of juvenile cases, the legislature has 

in 2006 inserted section 14(2) to the JJA 

2000: 

"The Chief Judicial Magistrate or the Chief 

Metropolitan Magistrate shall review the 

pendency of cases of the Board at every six 

months, and shall direct the Board to 

increase the frequency of its sittings or may 

cause the constitution of additional Boards." 

With the increase in age of boy juvenile it 

was also envisaged that there would be a 

significant rise in the number of juveniles 

committing offences of more serious nature, 

such as murder and rape. Statistics also puts 

to rest this prediction. The data published by 

the National Crime Records Bureau show 

that in 1999, 2.7% of the total IPC crimes 

were murder and 2.1% were rape; in 2000,  

2.6% of the total IPC crimes were murder 

and 1.8% were rape; in 2001, 2.2% of the 
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total IPC crimes were murder and 2.1% 

were rape. 

Who is a Juvenile in Conflict with Law? 

Section 2(1) of JJA 2000 has defined 

"juvenile in conflict with law" as a juvenile 

who is alleged to have committed an offence 

and has not completed eighteenth year of 

age as on the date of commission of such 

offence.13 

This amended definition 14 has put to rest the 

debate as to the relevant date at which 

juvenility is to be determined. The courts, 

including the Supreme Court, had 

continuously held that the date of offence 

was the relevant date. In 2000, the Supreme 

Court, in Arnit Das vs. State of Bihar15, 

shifted from this oft held view, and observed 

that the relevant date at which juvenility was 

to be determined was the date on which the 

juvenile was produced before the competent 

authority, viz., the JJB. Arnit Das' case 
                                                            
13 K. Kusum, 'Juvenile Delinquency- A Socio-legal 
Study'(1979) Published by KLM Book House, New 
Delhi 

14  Brought into effect from 22-8-2006 by the 
Juvenile Justice (Care and Protection of Children) 
Amendment Act 2006 (33 of 2006}. 

15 Arnit Das vs. State of Bihar: (2000) 5 SCC 488; 
2000 SCC (Cri) 962;   AIR   2000 SC 2264; 2000 
CriLJ 2971 (SC). 

 
 

raised the question about "reference to 

which date the age of the petitioner is 

required to be determined for finding out 

whether he is a juvenile or not". The two-

Judge Bench of the Supreme Court held that 

"So far as the present context is concerned 

we are clear in our mind that the crucial date 

for determining the question whether a 

person is a juvenile is the date when he is 

brought before the competent authority.”  

This judgment as deserved was widely 

criticised. It was criticized as it diverted 

from a well-settled principle of law thereby 

depriving young persons of the beneficial 

provisions of juvenile legislation. Many felt 

that the judgment had failed to interpret the 

law in its correct spirit. Moreover, it did not 

consider a 1982 three judge Bench decision 

of the Supreme Court16 that had 

unambiguously held that the relevant date 

was the date of offence. In Umesh Chandra's 

case the Supreme Court had held: 

"As regards the general applicability of the 

Act, we are clearly of the view that the 

relevant date for the applicability of the Act 

is the date on which the offence takes place. 

                                                            
16 Umesh Chandra vs. State of Rajasthan: (1982) 2 
SCC 202; 1982 SCC (Cri) 396; AIR 1982 SC 1057; 
1982 CriLJ 994 (SC). 
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Children Act was enacted to protect young 

children from the consequences of their 

criminal acts on the footing that their mind 

at that age could not be said to be mature for 

imputing    mens rea as in the case of an 

adult. This being the intendment of the Act, 

a clear finding has to be recorded that the 

relevant date for applicability of the Act is 

the date on which the offence takes place. 

We are clearly of the view that the relevant 

date for applicability of the Act so far as age 

of the accused, who claims to be a child, is 

concerned, is the date of the occurrence and 

not the date of the trial17. 

Lawyers and academicians decried the non 

consideration of Umesh Chandra's three-

Judge Bench judgment whilst deciding Arnit 

Das’ case’. A review petition was filed and 

referred to a larger Bench "to resolve the 

conflict between the two opinions."18 But 

the Supreme Court demurred from resolving 

the issue then, because on facts Arnit Das 

was not a juvenile on the date of offence, 

and the court was not inclined to answer 

academic questions only. 

                                                            
17 Relevant date for applying the Juvenile Justice 
Act, Dr. Ved Kutnari, (2000) 6 SCC (Jour) 9. 

18  Arnit Das vs. State of Bihar: (2001) 7 SCC 657; 
2001 SCC ICri) 1393; AIR 2001 SC 3575. 

 

Ultimately a five-Judge Bench settled this 

issue in Pratap Singh vs. State of Jharkhand 

& Ors.19 reverting back to the seasoned 

findings that had been incorrectly 

overturned in Arnit Das' judgment. The 

Apex Court in Pratap Singh's case was faced 

with a query as to “Whether the date of 

occurrence will be the reckoning date for 

determining the age of the alleged offender 

as juvenile offender or the date when he is 

produced in the court / competent 

authority.’' All five Judges unanimously 

opined, "The reckoning date for the 

determination of the age of the juvenile is 

the date of the offence and not the date when 

he is produced before the authority or in the 

court." The decision in Umesh Chandra's 

case was held to be correct law, and it was 

established that “the decision rendered by a 

two-judge Bench of this Court in Arnit Das 

cannot be said to have laid down a good 

law.” 

In the Arnit Das judgment of 2000, the 

Supreme Court had observed that the 

legislature had been vague while defining 

the term "delinquent juvenile" in the 1986 

Act. The Court observed: 

                                                            
19 (2005) 3 SCC 551; 2005 SCC (Cri) 742; AIR 2005 
SC 2731; 2005 CriLJ 3091 (SC), 
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“22. All this exercise would have been 

avoided if only the legislature would have 

taken care not to leave an ambiguity in the 

definition of ‘juvenile* and would have 

clearly specified the point of time by 

reference to which the age was to be 

determined to find a person to be a 

juvenile." 

Fortunately the legislature heeded this 

comment of the Apex Court, and to remove 

any misunderstanding, the definition of 

juvenile in conflict with law was amended in 

2006. At this stage it is essential to examine 

the evolution of the term "delinquent 

juvenile” or “juvenile in conflict with law" 

under juvenile legislation in relation to the 

point in time at which juvenility is to be 

determined. The 1986 Act defines 

“delinquent juvenile” as a juvenile who has 

been found to have committed an offence20, 

it was this definition that in Arnit Das'case 

was found to be ambiguous. In order to 

remove the uncertainty, the 2000 Act 

redefined "juvenile in conflict with law”21 to 

mean a juvenile who is alleged to have 

committed an offence. This alteration 

                                                            
20 Section 2(e) of JJA 1986. 

21  In the 2000 Act, the term “juvenile in conflict 
with law" replaced the term "delinquent juvenile". 

 

clarified that Juvenility was to be 

ascertained with reference to the point in 

time when it was assumed that an offence 

had been committed. It is only on the date of 

occurrence that an offence is assumed to 

have been committed. 

 After Pratap Singh's case, the legislature 

through the 2006 amendment removed any 

doubt by setting-out in the definition itself 

that “juvenile in conflict with law" means a 

juvenile who is alleged to have committed 

an offence and has not completed eighteenth 

year of age as on the date of commission of 

such offence22. In case of continuous 

offence, i.e., an offence committed over a 

period of time, juvenility is to be determined 

on the date of commencement of the offence 

and if the juvenile thereafter crosses 18 

years, he is still to be dealt with under 

juvenile legislation irrespective of when the 

FIR is registered. 

Retrospective Legislation 

There was also confusion as to whether the 

provisions of the 2000 Act would apply to a 

person who had committed an offence prior 

to 1st April, 2001, i.e., before the 2000 Act 
                                                            
22  Section 2(1) of JJA 2000. 
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came into force, and such person was on the 

date of offence above 16 years and below 18 

years of age.  

The Supreme Court scrutinized this issue in 

Pratap Singh’s case, and held that the 2000 

Act would only so apply if the person was 

below 18 years of age on 1st April, 2001, 

i.e., when the 2000 Act came into force, and 

his case was pending. By this reasoning a 

person under 18 years of age on the date of 

offence would not enjoy the protection 

guaranteed to a juvenile if he had crossed 

the age of 18 years on 1st April, 2001.  

This partial retrospectivity argument 

undermines the object of the Act, viz., to 

protect the young against their immature 

action. This confusion too has been erased 

by the 2006 amendment. It is now 

categorically stated, “In all pending cases 

including trial, revision, appeal or any other 

criminal proceedings in respect of a juvenile 

in conflict with law, in any Court, the 

determination of juvenility of such a 

juvenile shall be in terms of clause (l)  of 

section 2, even if the juvenile ceases to be so 

on or before the date of commencement of 

this Act and the provisions of this Act shall 

apply as if the said provisions had been in 

force, for all purposes and at all material 

times when the alleged offence was 

committed."23 Hence, the 2000 Act governs 

all persons who had not completed 18 years 

of age on the date of offence irrespective of 

when the offence was committed.  

The JJA 2000 is a retrospective piece of 

legislation, it affects that which had 

occurred prior to its coming into force. 

Though the provision in the 2000 Act 

increasing the age of juvenility came into 

force on 1st April, 2001, it will also be 

applicable to offences that took place before 

1st April, 2001. Retrospective legislation is 

one which is applicable to acts and facts that 

took place prior to enactment of the 

legislation. "One that relates back to a 

previous transaction and gives it a different 

legal effect from that which it had under the 

law when it occurred.24 

The newly inserted section 7-A allows a 

person to raise a plea of juvenility even after 

final disposal of the case, and obligates the 

court to conduct an inquiry to ascertain such 

person's age as on the date of offence and if 

found to be a juvenile on that date, to 

transfer the case to the JJB for appropriate 

orders. Section 64 of JJA 2000 extends the 

ambit of the Act to those persons 
                                                            
23  Explanation to section 20 of JJA 2000 

24 Black's Law Dictionary, West Publishing Co., 6th 
Edition,pg 1317 
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undergoing a sentence of imprisonment at 

the commencement of the Act and who were 

below 18 years of age on the date of offence, 

it is imperative for State Governments to 

expeditiously establish a mechanism to 

identify persons who were below 18 years of 

age on the date of offence and have been 

convicted as adults and are undergoing their 

respective sentences in different jails. 

Prompt identification of such persons is 

necessary to ensure that no irreparable 

damage is caused to them, and that they are 

not punished for acts done at an age when 

legislation intends them to be treated 

differently from an adult, and that they are 

able to avail of section 64 which provides 

for their treatment in accordance with 

juvenile legislation. Criminal courts could 

have sentenced such persons with life 

imprisonment or death, and they could be on 

the death row awaiting execution. 

Age of Criminal Responsibility 

The domestic laws of all countries have laid 

down a minimum age below which a person 

is exempt from prosecution and punishment. 

The rationale for such exemption is the 

absence of mens rea, i.e., not to criminalize 

the acts of those who at the time of 

commission of the crime did not know the 

right from the wrong. Persons below that 

age do not realize nor intend the 

consequences of their acts. Article 40[3)(a) 

of CRC requires State Parties to promote 

"the establishment of a minimum age below 

which children shall be presumed not to 

have the capacity to infringe the penal law". 

The age of criminal responsibility in India is 

fixed at 7 years by       IPC. Section 82 IPC 

reads: 

"Nothing is an offence which is done by a 

child under seven years of age." 

Hence, under Indian law a child below 7 

years of age cannot be prosecuted and will 

not enter the juvenile justice system as a 

juvenile in conflict with law. If such child 

falls within the definition of child in need of 

care and protection25, he could be produced 

before the Child Welfare Committee for his 

care, protection and rehabilitation. 

Most European countries have fixed the age 

of criminal responsibility between 13 to 15 

years; France, Poland, Germany, Italy and 

Finland have fixed it at 13,13,14,14, and 15 

years, respectively. Seven years is a very 

low age of criminal responsibility, and 

requires to be raised. 

                                                            
25 Section 2[d] of JJA 2000. 
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The law has recognized that a person 

between the age of 7 and 18 years is less 

culpable than an adult, and has set-out 

different levels of criminal responsibility 

depending upon the child's maturity and age. 

Section 83 IPC reads thus : 

"Nothing is an offence which is done by a 

child above seven years of age and under 

twelve, who has not attained sufficient 

maturity of understanding to judge of the 

nature and consequences of his conduct on 

that occasion." 

The accused child to avail of this defence 

will have to prove that he is below 12 years 

of age and that he has not attained adequate 

maturity of understanding therefore he did 

not know that what he was doing was 

wrong. 

Under the Indian law children between 7 to 

12 years of age having sufficient maturity 

and between 12 to 18 years who have 

committed an offence are responsible for 

their criminal acts, but are not to be treated 

or sentenced in the same manner as an adult. 

Such children will be dealt with under 

juvenile legislation, and the focus will be on 

reforming and rehabilitating them. 

Article 37 of CRC deals with the mode of 

treatment of juvenile offenders reads thus: 

State Parties 26 shall ensure that; 

"(a) No child shall be subjected to torture or 

other cruel, inhuman or degrading treatment 

or punishment. Neither capital punishment 

nor life imprisonment without possibility of 

release shall be imposed for offences 

committed by persons below eighteen years 

of age. 

(b) No child shall be deprived of his or her 

liberty unlawfully or arbitrarily. The arrest, 

detention or imprisonment of a child shall be 

in conformity with the law and shall be used 

only as a measure of last resort and for the 

shortest appropriate period of time. 

(c) Every child deprived of liberty shall be 

treated with humanity and respect for the 

inherent dignity of the human person, and in 

a manner which takes into account the needs 

of persons of his or her age. In particular, 

every child deprived of liberty shall be 

separated from adults unless it is considered 

in the child's best interest not to do so and 

shall have the right to maintain contact with 

his or her family through correspondence 

and visits, save in exceptional 

circumstances. 
                                                            
26 State Parties are the Governments of those 
countries that have ratified an international 
instrument. 
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(d) Every child deprived of his or her liberty 

shall have the right to prompt access to legal 

and other appropriate assistance, as well as 

the right to challenge the legality of the 

deprivation of his or her liberty before a 

court or other competent, independent and 

impartial authority, and to a prompt decision 

on any such action." 

All countries who have ratified CRC are 

obligated to enact legislation in conformity 

with Article 37 to safeguard the interests of 

juvenile offenders. 

International Instruments for the 

Protection of Rights of Children in 

Conflict with Law 

The key principles of the UN Convention on 

the Rights of the Child include respect for 

the best interests of the child, the right of the 

child to life, survival and development, non-

discrimination and active participation in all 

the relevant procedures. In line with the said 

principles, a juvenile offender must enjoy 

full respect of human rights as guaranteed 

by the Constitution, law and applicable 

international regulations, just like all the 

other juveniles under the jurisdiction of the 

respective States.27 

                                                            
27 Ruth Shonle Cavan Theodore N. Ferdinand, 
Juvenile Delinquency (III Edition): 27 

International instruments for the protection 

of children in conflict with law emphasize 

the need to observe the principle of 

proportionality, which means that any 

reaction to a juvenile offender must be in 

proportion to his background and nature of 

the crime committed. It must take into 

account not just the gravity of the delinquent 

act but also the juvenile’s profile28. 

International standards invite States to avoid 

as far as possible resort to formal 

proceedings or trial by a court in all cases 

involving juvenile offenders taking into 

account the observance of human rights. The 

rights of juvenile offenders are defined by a 

wide range of international instruments, 

which indicates that there is a need to devote 

special attention to these juveniles and 

ensure minimum guarantees of the 

protection of their rights: 

 Convention on the Rights of the 

Child (1989); 

  UN Standard Minimum Rules for 

the Administration of Juvenile 

Justice, Beijing Rules (1985); 

 UN Guidelines for the Prevention of 

Juvenile Delinquency; 

                                                            
28 Don C, Gibbons, Delinquent Behavioural (3rd 
Edition). 
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 Rhiad Guidelines (1990); 

 UN Rules on the Protection of 

Juveniles in Custody (1990); 

  Guidelines for the Treatment of 

Juveniles within Juvenile Justice 

Vienna Guidelines (1997); 

 UN Standard Minimum Rules for 

Non-custodial Measures -  Tokyo 

Rules (1990); 

  International Covenant on Civil and 

Political Rights – ICCPR (1966); 

 European Convention for the 

Protection of Human Rights and 

Fundamental Freedoms (1953); 

  Council of Europe Social Reaction 

to Juvenile Delinquency, 

1987(CER(87)20); 

 European Rules on Social Sanctions 

and Measures (1992), 

 (CER(92) 16); 

  Council of Europe Social Reaction 

to Juvenile Delinquency of Juveniles 

from Migrant Families, 1989 

(CER(88)6). 

Unlike the UN Convention on the Rights of 

the Child, European Convention for the 

Protection of Human Rights and 

Fundamental Freedoms and the International 

Covenant on Civil and Political Rights that 

are legally binding documents, rules and 

guidelines are so called soft law that is not 

of binding nature but serve as good guidance 

to States as to the direction in which they 

should develop their juvenile justice 

systems29. 

The UN Convention on the Rights of the 

Child as a comprehensive and leading 

international agreement protecting the rights 

of the child, defines in Art. 1, the term 

‘child’ to include any person under the age 

of 18, unless there is a different legal age of 

maturity under the law of any specific State. 

The Convention invites the contracting 

States to adopt legislation that clearly 

establishes a minimum age below which 

children shall be presumed not to have the 

capacity to infringe the penal law (Art. 40(3) 

(a) Convention on the Rights of the Child) 

and prescribe the minimum years of age 

under which they cannot be committed to 

custody (Beijing Rules - Rule 4). 

Juveniles enjoy all the guarantees to a fair 

trial just like adults. They enjoy additional- 

special guarantees because of their age. The 

Human Rights Committee has established 

that  juveniles should enjoy at least the same 

guarantees and protection as adults, under 

Art. 14 of the ICCPR. 
                                                            
29 Hirsh, N., Dynamic Causes of Juvenile Crime. 
Cambridge; Mass, Sci-Art Publisher, 1937. 
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According to Art. 37 of the Convention on 

the Rights of the Child, the State Party shall 

guarantee that no child can be subject to 

torture or other cruel, inhuman or degrading 

treatment, or unlawful detention, as well as 

that capital punishment or life imprisonment 

without possibility of release shall not be 

imposed for offences committed by children 

under the age of 18. This prohibition also 

applies to hard or humiliating educational 

measures or punishments in any other 

institution. This applies to disciplinary 

measures too. In addition to the prohibition 

of physical punishment, such measures 

include placement in a cell without light, 

custody in a small room or cell, reduction of 

diet, limitation or denial of contacts with 

family members, collective punishment as 

well as all other forms of punishment that 

can threaten physical or mental health of a 

juvenile. 

Arrest, detention and punishment of a 

juvenile shall be applied as a measure of last 

resort for a shortest possible period of time 

against the guarantee that the juvenile shall 

be separated from adults. 

Police may use movement restriction 

devices on a juvenile only in exceptional 

circumstances in accordance with the law 

and other regulations. These methods must 

not be humiliating and degrading for the 

juvenile and shall be used to a limited extent 

and for as short a period of time as possible. 

As a rule, juveniles in custody should be 

separated from adults and must receive 

treatment in accordance with their age and 

legal status. Art. 37(c) of the Convention on 

the Rights of the Child sets forth that a 

juvenile in custody may be placed with an 

adult, including adult members of his 

family, provided that it is in the juvenile’s 

interest. 

Art. 40 of the UN Convention on the Rights 

of the Child defines the rights of children 

that are either alleged as or accused of 

having infringed the penal law and invites 

the signatories to prescribe special 

regulations, councils and courts for juvenile 

offenders, to define the treatment of 

juveniles and define minimum procedural 

guarantees for a juvenile, minimum age 

limit for criminal liability, as well as to 

promote procedures that imply the 

implementation of a set of alternatives to 

institutionalization. 

During the procedure, juveniles should have 

special treatment arising from their right to 

be treated  “in a manner consistent with the 

promotion of the child’s sense of dignity and 

worth, taking into account the age of the 
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child...[ Art.40(1) Convention on the Rights 

of the Child). 

The procedure before a competent and 

impartial body shall be conducted 

expediently, with the attendance of parents 

and respect of chilIn accordance with the 

UN Convention on the Rights of the Child 

and other relevant international standards, 

the rights of the child that must be respected 

throughout the procedure so as to achieve 

the goal of a fair trial include the following: 

 right of the child to be informed of 

the charges; 

  right not be compelled to give 

testimony; 

 right to be presumed innocent until 

proven guilty; 

 right not to be compelled to confess 

guilt; 

  right to legal assistance (a defence 

counsel) in preparing for the court 

trial; 

  right of the child to have his parents 

or legal guardians immediately 

informed of its arrest, detention and 

all the charges against it, unless it is 

against the child’s interests; 

 right of the child to maintain contact 

with its family by correspondence 

and through visits save in 

exceptional circumstances; 

 right to an effective legal remedy; 

 right to privacy; 

 right to emergency in the procedure 

administration (emergency 

procedure); 

 right to liberty and safety of person; 

 right of the child to be interviewed in 

the presence of parents, professionals 

- social worker, psychologist, 

education specialist (from the 

childcare authority), defence 

counsel; 

  right to free services of an 

interpreter if the child does not 

understand or does not speak the 

language used at the interview; 

 right to be taken to court for the 

hearing within 48 hours of the arrest, 

with a guardian and social worker 

attending. 

Procedures against juveniles must be 

implemented in such a way as to ensure the 

respect for their rights and safety and must 

take into account their age and willingness 

to rehabilitate. This is meant to avoid any 

form of labelling the juvenile because of the 

criminal offence committed and give 

priority to the implementation of educational 

over punitive measures. 
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A criminal procedure administered 

against a juvenile is characterized by the 

exclusion of public. To protect the juvenile’s 

privacy, trials involving juveniles should be 

closed to the public and media, which is 

listed as one of the allowed exceptions to the 

right to a public trial. To avoid labelling of 

juveniles and protect their private life, 

judgments pronounced to juveniles are not 

public as a rule. Art. 14(1) of the ICCPR 

sets forth an exception to the request to have 

judgments publicized when it is required in 

the interest of the juvenile. 

Juveniles have the right to be 

represented by a defence counsel throughout 

the procedure whereas juveniles who are not 

in a position to form their own views should 

be ensured a right to freely express such 

views in any court, administrative or other 

procedure relevant to him, either directly or 

through his representative. 

Art. 5(1) of the European 

Convention on Human Rights and Freedoms 

guarantees everyone the right to freedom 

and personal safety. The whole of Art. 5 

deals with the protection of physical 

freedom from arbitrary arrest or detention. 

At all events, regardless of whether 

juveniles are detained or an emergency 

procedure is required, the court shall 

immediately consider the possibility of 

release, and the contact between the law 

enforcement agencies and the juvenile 

offender must ensure respect for the 

juvenile’s legal status, care for his benefit 

and avoidance of harmful consequences, 

while fully respecting the circumstances of 

that individual case. Before the juvenile is 

committed to custody, the court must check 

whether the interview has been conducted in 

accordance with the law. The juvenile 

offender’s personal records shall be kept 

strictly confidential and access to them shall 

be limited only to duly authorized persons. 

Data from such records may not be used in 

any subsequent proceedings instituted 

against such offender once he reaches the 

legal age of maturity. 

The Second UN Congress on Prevention 

of Crime and Treatment of Offenders in 

1960 stated that juvenile delinquency should 

be understood as the commission of an act, 

which when committed by an adult above a 

prescribed age would constitute an offence 

in law. The Sixth United Nations Congress 

on the Prevention of Crime and Treatment 

of Offenders held in Venezuela in 1980 

discussed further and in detail the problem 

of juvenile delinquency. They decided that 

there should be the Standard Minimum 

Rules for the Administration of Juvenile 
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Justice. Every child has its human rights and 

they should not be denied to it by anybody. 

Hence, they said that there should be laws to 

protect the right of the children. Consequent 

to it, it was accepted that special attention 

should be given to the steps initiated to 

prevent delinquency among children and 

also to homeless and street children in the 

urban setting. The need for giving special 

attention to youth criminality was also given 

due importance and emphasis. The nature of 

youth criminality in semi-urban and rural 

areas was considered30. Further, the 

following areas were discussed at the 

meeting at Beijing (May 14 to 18, 1985) 

which examined the Standard Minimum 

Rules for the Administration of Juvenile 

Justice. 

       A ‘child’ is defined in the UN 

Convention on the Rights of the Child 

(CRC)  as a person under the age of 18. This 

includes infancy, early childhood, middle 

childhood and adolescence. 

 The UN Convention on Rights of the Child, 

1989 draws attention to four sets of civil, 

political, social, economic and cultural 

rights of every child. These are: 

                                                            
30 Sellin, T. and Wolfgang, M., The Measurement of 
Delinquency. New York; John Wiley and Sons, Inc., 
1964. 

 

(i) Right to survival which includes the right 

to life, the highest attainable standard of 

health, nutrition, and adequate standards of 

living. It also includes the right to a name 

and a nationality. 

(ii) Right to protection which includes 

freedom from all forms of exploitation, 

abuse, inhuman or degrading treatment, and 

neglect including the right to special 

protection in situations of emergency and 

armed conflicts. 

(iii) Right to development which includes 

the right to education, support for early 

childhood development and care, social 

security, and the right to leisure, recreation 

and cultural activities. 

(iv) Right to participation which includes 

respect for the views of the child, freedom 

of expression, access to appropriate 

information, and freedom of thought, 

conscience and religion. 

The Convention provides the legal basis for 

initiating action to ensure the rights of 

children in society. 

Relevant articles from the UN Convention 

on the Rights of the Child are: 

Article 34: State Parties undertake to protect 

the child from all forms of sexual 

exploitation and sexual abuse. For these 

purposes State Parties shall in particular take 

all appropriate national, bilateral and 
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multilateral measures to prevent,- 

a) the inducement or coercion of a child to 

engage in any unlawful sexual activity; 

b) the exploitative use of children in 

prostitution or other unlawful sexual 

practices; 

c) the exploitative use of children in 

pornographic performances and materials. 

Article 35: 

State Parties shall take all appropriate 

national, bilateral and multilateral measures 

to prevent the abduction of, the sale or 

traffic in children for any purpose or in any 

form. 

Article 36: State Parties shall protect the 

child against all other forms of exploitation 

prejudicial to any aspects of the child’s 

welfare. 

Regional Documentation 

African Charter on the Rights and 

Welfare of the Child 199031  

The African Charter on the Rights and 

Welfare of the Child (ACRWC), the first 

regional treaty on children’s rights, builds on 

the 1979 Declaration on the Rights and 

Welfare of the African Child but most of its 

                                                            
31Article 11 on education is the longest article in the 
ACRWC.  It also provides, among other measures, 
that States Parties are to in particular to provide free 
and compulsory basic education (art. 11(3)). 

 

provisions are modelled after those of the 

CRC.  “The main difference lies in the 

existence of provisions concerning 

children’s duties [in article 31], in line with 

the African Human Rights Charter”32.  A 

child is defined as “every human being 

below the age of 18 years” (article 2).  The 

ACRWC sets forth the principles of non-

discrimination and the best interests of the 

child and also provides that children have an 

inherent right to life, protected by law. The 

death sentence is not to be applied to crimes 

committed by children (articles 3-5). 

Children have a right to a name and 

nationality as well as to freedom of 

expression, association and peaceful 

assembly, thought, religion, and conscience, 

privacy, education  and rest and leisure 

(articles 6-12).33 Special measures of 

                                                            
32 International Norms and Standards Relating to 
Disability, United Nations enable, Van Bueren, 
supra note 3, at 24-25, notes “the high risk of 
conditionality” of the concept of children’s 
responsibilities set forth in the two Charters and 
criticizes the responsibility “to respect parents and 
elders at all times” as being “too unquestioning and 
general.”  She adds, “[w]here family members are 
abusing or exploiting children, to maintain that 
children are obliged to respect the abuser is a 
dangerous precedent. 

33 Article 11 on education is the longest article in the 
ACRWC.  It also provides, among other measures 
that States Parties are to in particular to provide free 
and compulsory basic education (art. 11(3)). 
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protection are to be taken for handicapped 

children and children should enjoy physical, 

mental, and spiritual health34 . Children 

should also be protected against all forms of 

economic exploitation and from performing 

work likely to be hazardous35 and against all 

forms of torture, maltreatment, and abuse36  

and harmful social and cultural practices37 

,all forms of sexual exploitation or abuse38, 

the use of narcotics and illicit drugs39 and 

abduction, sale, trafficking, and use in 

begging40. 

European Convention on the Exercise of 

Children’s Rights 1996 

In the Preamble to the European Convention 

on the Exercise of Children’s Rights 

(ECECR)the aim of promoting the rights 

and “best interests” of children 41 is  given 

                                                            
34 Articles 13-14.  

35 Article 15 

36 Article 16 

37 Article 21 

38 Article 27 

39 Article 28 

40 Article 29 

41The European Convention on the Exercise of 
Children’s Rights, C. E.T.S. No. 160, has a Preamble 
and twenty-six articles.  It was opened for signature 
on January 25, 1996, and entered into force on July 1, 
2000.  

 

emphasis.  To that end, it states that children 

should have the opportunity to exercise their 

rights, particularly in family proceedings 

affecting them; they should be provided with 

relevant information (defined as information 

appropriate to the child’s age and 

understanding, given to enable the child to 

exercise his or her rights fully, unless 

contrary to the welfare of the child) and their 

views should be given “due weight”; and, 

“where necessary,” States as well as parents, 

should engage in the protection and 

promotion of those rights and best interests 

(Preamble).  The ECECR applies to children 

who have not reached the age of eighteen 

(article 1(1)).  The ECECR procedural rights 

include the child’s right to be informed and 

to express his or her views in proceedings; 

the right to apply for the appointment of a 

special representative; and “other possible 

procedural rights,” e.g., the right to apply to 

be assisted by an appropriate person of their 

choice to help them express their views, the 

right to appoint their own representative, 

and the right to exercise some or all of the 

rights of parties to the proceedings (articles 

3-5).    
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Specific provisions in other International 

and Regional Instruments 

Universal Declaration of Human Rights 

194842 

The Universal Declaration of Human Rights 

contains two articles that specifically refer to 

children.  Article 25(2) states: “[motherhood 

and childhood are entitled to special care 

and assistance.  All children whether born in 

or out of wedlock shall enjoy the same 

social protection.”[24]  43 Article 26 calls for 

the right to education for all, and deals both 

with access to and the aims of education.  

Thus, education is to be free, at least in the 

elementary and fundamental stages; 

elementary education is to be compulsory  

and education should be “directed to the full 

development of the human personality and 

to the strengthening of respect for human 

rights and fundamental freedoms.”  

Nevertheless, “parents have a prior right to 

choose the kind of education that shall be 

given to their children.” 

                                                            
42 The Universal Declaration of Human Rights, with 
a Preamble and 30 articles, was adopted by the U.N. 
General Assembly on December 10, 1948.  G.A. Res. 
217 A (III), U.N. Doc. A/810 at 71 (Dec. 10, 1948).  

43 This gives no recognition, however, to the role of 
fatherhood, and the “twinning of the exclusive role of 
women and children continues to resound throughout 
international law.”  Van Bueren,  

 

International Covenant on Economic, 

Social and Cultural Rights 196644 

The Preamble to the International Covenant 

on Economic, Social and Cultural Rights 

(ICESCR), in so far as it recognizes the 

indivisibility of human rights, is applicable 

to children’s rights as well.  Thus, it notes 

that “recognition of the inherent dignity and 

of the equal and inalienable rights of all 

members of the human family is the 

foundation of freedom, justice and peace in 

the world” and that “these rights derive from 

the inherent dignity of the human person.”45  

Specific references to children are found in 

articles 10 and 12.  Under article 10, “the 

widest possible protection and assistance 

should be accorded to the family, … 

particularly for its establishment and while it 

is responsible for the care and education of 

dependent children”  It further stipulates that 

“special measures of protection and 

assistance” should be taken on behalf of the 

young without any discrimination; that they 

should be protected from economic and 

                                                            
44 The International Covenant on Economic, Social 
and Cultural Rights, with a Preamble and 31 articles, 
was adopted by the U.N. General Assembly on 
December 16, 1996, and entered into force on 
January 3, 1976.  G.A. Res. 2200A (XXI), 21 
U.N.GAOR, 21st Sess., Supp. (No. 16) at 49, U.N. 
Doc. A/6316 (Dec. 16, 1966), 993 U.N.T.S. 3 

45 Id.  See also Van Bueren, supra note 3, at 19. 
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social exploitation; that employing them in 

morally or medically harmful or dangerous 

work or in work likely to hamper their 

normal development should be punishable 

by law; and that age limits should be set 

below which the paid employment of child 

labour is prohibited and punishable by law 

(item 3).  Article 12 addresses the right of all 

to “enjoyment of the highest attainable 

standard of physical and mental health,” to 

be fully realized by, among other measures, 

States Parties’ providing “for the reduction 

of the stillbirth-rate and of infant mortality 

and for the healthy development of the 

child” (item 2(a)).  The ICESCR also 

provides for the right of everyone to 

education (article 13(1)) and stipulates 

“primary education shall be compulsory and 

available free to all” (article 13(2a)). 

International Covenant on Civil and 

Political Rights 1966 46 

The International Covenant on Civil and 

Political Rights (ICCPR) contains general 

provisions from which children are entitled 

                                                            
46 The International Covenant on Civil and Political 
Rights, with a Preamble and 53 articles, was adopted 
by the U.N. General Assembly on December 16, 
1966, and entered into force on March 23, 1976.  
G.A. Res. 2200A (XXI), 21 U.N. GAOR, 21st Sess. 
Supp. (No. 16) at 52, U.N. Doc. A/6316 (Dec. 16, 
1966), 999 U.N.T.S. 171.  For an online text, see the 
OHCHR Web site 

 

to benefit as well as certain specific 

provisions on safeguards for children in the 

administration of justice and as members of 

a family unit.  Thus, article 2 obliges States 

Parties “to respect and to ensure to all 

individuals within its territory and subject to 

its jurisdiction” the rights recognized in the 

ICCPR, “without distinction of any kind;” to 

adopt laws to give effect to those rights; and 

to provide effective remedies where there 

are violations.  Article 14(1) incorporates a 

more specific reference to rights of the 

young: “any judgement rendered in a 

criminal case or in a suit at law shall be 

made public except where the interest of 

juvenile persons otherwise requires or the 

proceedings concern matrimonial disputes or 

the guardianship of children.”  Furthermore, 

criminal proceedings “should take account 

of  juveniles’ age and the desirability of 

promoting their rehabilitation” (article 

14(4)) and the penal system should 

segregate juvenile offenders from adults and 

accord them treatment “appropriate to their 

age and legal status” (article 10(3)).47 Like 

the ICESCR, the ICCPR recognizes the 

family as entitled to societal and State 
                                                            
47 Van Bueren, supra note 3, at 20.  She notes that 
the Covenant prohibits imposition of the death 
penalty for crimes committed by persons under the 
age of eighteen as the result of an initiative from 
Japan, citing to U.N. Doc. A/C.3/L 650. 
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protection (article 23(1)), and so States 

Parties are to respect the liberty of parents to 

ensure their children’s religious and moral 

education in conformity with their own 

convictions (article 18(4)).  If a marriage is 

dissolved, provision must be made for the 

protection of any children (article 23(4)).  

Article 24 of the ICCPR is specifically 

devoted to children.  It stipulates that “every 

child shall have, without any discrimination 

as to race, colour, sex, language, religion, 

national or social origin, property or birth, 

the right to such measures of protection as 

are required by his status as a minor, on the 

part of his family, society and the State.”  It 

further prescribes that every child must be 

registered immediately after birth and have a 

name and that every child has the right to 

acquire a nationality. 

European Convention on Human Rights 

195048 

The Convention for the Protection of Human 

Rights and Fundamental Freedoms, also 

known as the European Convention on 
                                                            
48 The Convention for the Protection of Human 
Rights and Fundamental Freedoms, C.E.T.S. No. 
005, with a Preamble and fifty-nine articles, was 
adopted on November 4, 1950, and entered into force 
on September 3, 1953.  There have been eleven 
Protocols to the Convention, but as from November 
1, 1998, Protocol 9 was repealed and Protocol 10 lost 
its purpose.  For an online text as amended by 
Protocol 11 (E.T.S. No. 155, in force November 1, 
1998), see the Council of Europe Web site 

Human Rights (ECHR), the first 

international human rights agreement to 

establish supervisory and enforcement 

machinery, obliges States Parties to “secure 

everyone within their jurisdiction” the rights 

and freedoms it sets forth (article 1).  The 

ECHR uses throughout the term “everyone” 

(or, where appropriate, “no one”); as a 

result, children have successfully brought 

suit either on their own behalf or as co-

applicants with their parents 49. Specific 

references to the young are found in two 

articles of the ECHR and concern legal 

proceedings.  Article 5(1)(d), on the lawful 

procedures for depriving a minor of his or 

her liberty, permits the lawful detention of a 

minor for the purpose of educational 

supervision or for bringing him before the 

competent legal authority.  Article 6(1) 

stipulates that everyone is entitled to a fair 

and public hearing and that judgment will be 

pronounced publicly, but the hearing may be 

held in private when required by the 

interests of juveniles or the protection of the 

parties’ private life.  Protocol No. 7 to the 

ECHR provides that while spouses enjoy 

equality of rights and responsibilities in their 

relations with their children, this does not 
                                                            
49 Van Bueren, supra note 3, at 22.  She mentions 
several cases in fn. 153 and discusses them elsewhere 
in the text. 
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prevent States “from taking such measures 

as are necessary in the interests of the 

children”50. 

African Charter on Human and People’s 

Rights 1981 (Banjul Charter) and 

Protocol 

The African Charter on Human and People’s 

Rights (hereinafter ACHPR) (also known as 

the Banjul Charter) encompasses civil and 

political as well as economic, social, and 

cultural rights.  In regard to children, it 

emphasizes the rights of the family and of 

duties towards the family rather than the 

rights and duties of individual family 

members, which can be viewed as a 

reflection of African customary law.  Thus, 

the ACHPR makes it incumbent on the 

individual “to preserve the harmonious 

development of the family and to work for 

the cohesion and respect of the family; to 

respect his parents at all times, to maintain 

them in case of need” (article 29(1)). The 

ACHPR does not set forth any additional 

specific rights for children, relying instead 

on existing international protections 

regarding children’s rights51 (in article 

18(3)).  As in other international human 

rights documents, however, rights in the 

                                                            
50 Article 5. 

51Van Bueren, supra note 3, at 24 

ACHPR are mentioned in connection with 

“the individual” or “every individual.”   

The Protocol to the African Charter on 

Human and Peoples’ Rights on the Rights of 

Women in Africa52 makes numerous specific 

references to children, and to girls in 

particular.  The Preamble calls for the 

condemnation and elimination of “any 

practice that hinders or endangers the 

normal growth and affects the physical, 

emotional and psychological development of 

women and girls.”  States Parties are to 

enact and implement legislative measures to 

prohibit all forms of such harmful practices 

(article 2(1)(b)); protect women and girls 

against rape and all other forms of violence, 

including trafficking; and “ensure that in 

times of conflict and/or war, such acts are 

considered war crimes and are punished as 

such” (article 4(c) and (d)).  States Parties 

should also condemn harmful practices such 

as medicalization of female genital 

mutilation and scarification that affect the 

fundamental human rights of women and 

girls and are contrary to recognized 

international standards, and take measures 

against them, such as rehabilitation of the 

                                                            
52 The Protocol was adopted by the African Union 
on July 11, 2003, and entered into force on 
November 25, 2005.  For an online text, see the 
Human Rights Education Associates 
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victims and granting of asylum to those at 

risk (article 6(b-d)).  States Parties should 

afford effective protection to women and 

children in emergency and conflict 

situations (article 11(4)) as well.  In 

furtherance of the right to education and 

training, “all appropriate measures” should 

be taken to eliminate discrimination against 

women and girls, with specific positive 

action to be taken to promote girls’ 

education and training “at all levels and in 

all disciplines” as well as their retention in 

schools and other training institutions 53 

American Convention on Human Rights 

(Pact of San José, Costa Rica54 

The American Convention on Human Rights 

(ACHR) obliges States Parties to respect the 

rights and freedoms recognized in its 

provisions and “to ensure to all persons 

subject to their jurisdiction the free and full 

exercise of those rights and freedoms, 

without any discrimination for reasons of 

race, color, sex, language, religion, political 

                                                            
53 Article 12.  

54 The American Convention on Human Rights, with 
a Preamble and 82 articles, was adopted on 
November 22, 1969, in San José, Costa Rica, and 
entered into force on July 18, 1978.  OAS, Treaty 
Series, No. 36; U.N. Registration 08/27/79 No. 
17955.  For an online text of the 
Convention, see Organization of American States 
(OAS) 

 

or other opinion, national or social origin, 

economic status, birth, or any other social 

condition.  The term “person” used in the 

ACHR means “every human being” (article 

1).  Thus, every person has the right to a 

legal personality, to life, to humane 

treatment, to personal liberty, and to a fair 

trial, among many other rights set forth.   

However, parents or guardians “have the 

right to provide for the religious and moral 

education of their children or wards that is in 

accord with their own convictions” (article 

12(4)), and “public entertainments may be 

subject by law to prior censorship for the 

sole purpose of regulating access to them for 

the moral protection of childhood and 

adolescence,” notwithstanding the right to 

freedom of thought and expression (article 

13(4).  The ACHR stipulates that provision 

must be made for the protection of children 

“solely on the basis of their own best 

interests” when a marriage is dissolved and 

that equal rights must be recognized by law 

for children born in and out of wedlock 

(article 17(4) & (5)).  Everyone also has the 

right to a given name and to the surnames of 

one or both parents (article 18).  The ACHR 

has a separate provision on the rights of the 

child: “every minor child has the right to the 

measures of protection required by his 

condition as a minor on the part of his 
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family, society, and the state’’ (article 19). 

This article is listed among those that may 

not be suspended in time of war, public 

danger, or other emergency (article 27(2)). 

Convention on the Elimination of all 

Forms of Discrimination against Women 

197955 

The Convention on the Elimination of All 

Forms of Discrimination Against Women 

(CEDAW) has been described as an 

international Bill of rights for women.  It 

defines what constitutes discrimination 

against women and establishes an agenda for 

States Parties to act to end it.56 The 

Preamble, in invoking the Universal 

Declaration of Human Rights, notes its 

affirmation of the principle of the 

inadmissibility of discrimination and its 

proclamation “that all human beings are 

born free and equal in dignity and rights and 

that everyone is entitled to all the rights and 

freedoms set forth therein, without 

                                                            
55 CEDAW, comprising a Preamble and 30 articles, 
was adopted by the U.N. General Assembly on 
December 18, 1979, and entered into force on 
September 3, 1981.  G.A. Res. 34/180, 34 U.N. 
GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46.  
For an online text, see the U.N. Division of the 
Advancement of Women 

56 Convention on the Elimination of all Forms of 
Discrimination Against Women: Text of the 
Convention, U.N. Division of the Advancement of 
Women: Department of Social and Economic Affairs 

 

distinction of any kind, including distinction 

based on sex.”  This kind of statement forms 

the backdrop for certain rights set forth in 

CEDAW, even though girls specifically are 

mentioned only once: the obligation of 

States Parties to ensure the reduction of 

female student drop-out rates and the 

organization of programs for girls and 

women who have left school prematurely 

(article 10, in part).   

States Parties are also to take appropriate 

steps “to modify the social and cultural 

patterns of conduct of men and women, with 

a view to achieving the elimination of 

prejudices and customary and all other 

practices which are based on the idea of the 

inferiority or the superiority of either of the 

sexes or on stereotyped roles for men and 

women” (article 5(a)).  CEDAW refers to 

the interests of children being paramount in 

relation to the common responsibility of 

men and women for their children’s 

upbringing and development (article 5(b)) as 

well as in regard to States Parties’ ensuring 

the same rights and responsibilities between 

men and women as parents in matters 

relating to their children and in matters of 

guardianship, wardship, trusteeship, and 

adoption of children (article 16 (1)(d) and 

(f)).  CEDAW also proscribes betrothal and 

marriage of children and calls for action to 
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specify a minimum age for marriage and to 

make marriage registration compulsory 

(article 16(2)). 

Child Protection and Placement 

Agreements Hague Convention on 

Jurisdiction, etc., for the Protection of 

Children 199657 

The Hague Convention on Jurisdiction, 

Applicable Law, Recognition, Enforcement 

and Co-operation in Respect of Parental 

Responsibility and Measures for the 

Protection of Children (1996 Convention) 

covers a wide range of civil child protection 

measures, “from orders concerning parental 

responsibility and contact to public 

measures of protection or care, and from 

matters of representation to the protection of 

children’s property.”58 The Preamble 

confirms “that the best interests of the child 

are to be a primary consideration.”  Article 2 

stipulates that the Convention is applicable 

“to children from the moment of their birth 

until they reach the age of 18 years.”  The 

1996 Convention provides a structure to 

                                                            
57 The 1996 Convention was adopted on October 19, 
1996, and entered into force January 1, 2002.  35 
I.L.M. 1391, 1396 (1996).  It comprises a brief 
Preamble and 63 articles.  For an online text, see the 
Hague Conference on Private International Law 
(HCCH) 

58 The Hague Convention of 1996 on the 
International Protection of Children, HCCH 

 

resolve disputes over contact and custody 

issues when parents are separated and living 

in different countries and has uniform rules 

to determine which country’s authorities are 

competent to take the necessary protection 

measures.  Provisions on recognition and 

enforcement ensure that primacy be given to 

decisions taken by the authorities of the 

country where the child has his or her 

habitual residence, reinforcing provisions of 

the 1980 Hague Convention .There are also 

provisions on cooperation procedures to 

better protect unaccompanied minors who 

cross borders and are in vulnerable 

situations and children placed in alternative 

care across frontiers.  The latter includes 

arrangements such as foster care and the 

Islamic law institution of Kafala, a 

functional equivalent of adoption falling 

outside the scope of the 1993 Intercountry 

Adoption Convention 59. 

 

 

 

 

 

 

                                                            
59 Ibid 
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Hague Convention on Jurisdiction, etc., 

Relating to Adoptions 196560 

The Hague Convention on Jurisdiction, 

Applicable Law and Recognition of Decrees 

Relating to Adoptions (1965 Convention), 

the first Hague Convention on the issue, 

apparently has no contracting parties at 

present.  The Convention is applicable “to 

all international adoptions, not only where a 

child originated from another country but 

also to adoptions where the only 

international aspect is the foreign nationality 

of the child.”61 It has been characterized as 

incorporating four important provisions.  

The authorities are not to grant an adoption 

“unless it will be in the interest of the 

child.”  Before granting an adoption, the 

authorities should conduct “a thorough 

inquiry” relating to the adopter(s), the child, 

and the child’s family.  The inquiry should 

be carried out “as far as possible … in 

cooperation with public or private 

organizations qualified in the field of inter-

country adoptions” and with the help of 

specially trained or qualified social workers 

                                                            
60  The Hague Convention on Jurisdiction, 
Applicable Law and Recognition of Decrees Relating 
to Adoptions, Hague No. 13, with a brief Preamble 
and 24 articles, was concluded on November 15, 
1965, and entered into force on October 23, 1978.   In 
accordance with its article 23, it will cease to have 
effect on October 23, 2008 
61 Van Bueren, supra note 3, at 98.  

(article 6).  Furthermore, the national law of 

the child is to be applied in decisions 

pertaining to consent and consultation 

issues, rather than that of the adopter, 

family, or spouse (article 5, paragraph 1).62 

The 1965 Convention also allows States 

Parties to make a declaration at the time of 

signature, ratification, or accession but 

revocable at any time, specifying provisions 

of domestic law prohibiting adoptions 

founded upon certain specified grounds, 

e.g., the existence of a previous adoption of 

the child or the age of the adopter and that of 

the child (article 13). 

European Convention on the Adoption of 

Children 1967 

The European Convention on the Adoption 

of Children (ECAC) applies to the legal 

adoption of children under the age of 

eighteen, not currently or previously 

married, and not deemed in law to have 

come of age earlier (article 3).  Its 

provisions are only minimum standards; 

States Parties may adopt provisions more 

favorable to the adopted child (article 16).63 

The ECAC ensures that national child 

                                                            
62 Ibid 
63The European Convention on the Adoption of 
Children was opened for signature on April 24, 1967, 
and entered into force on April 26, 1968.   C.E.T.S. 
No. 058.  It comprises a Preamble and 28 articles.  
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protection laws apply not only to adoptions 

of children from the States Parties, but also 

to those of children from other States.  The 

essential provisions are on adoption 

practices that each Party should undertake to 

incorporate in national legislation.  Under 

them, adoption must be granted by a judicial 

or administrative authority in order to be 

valid (article 7) and the competent authority 

should not grant an adoption unless it “will 

be in the interest of the child” (article 8(1)).  

The authority is to make appropriate 

inquiries into such matters as the child’s 

views with respect to the adoption and the 

mutual suitability of the child and the 

adopter64.  After the adoption, the child 

should generally be able to acquire the 

adopter’s surname and be treated as having 

rights of succession (article 10 (3) and (5)).  

States Parties should prohibit any improper 

financial advantage arising from a child 

being given up for adoption (article 15).  

Four supplementary provisions, requiring 

only the States’ Parties’ consideration, 

stipulate, inter alia, that provision be made 

to enable adoption to be completed without 

the adopter’s identity being disclosed to the 

child’s family (article 20(1)) and to require 

or permit adoption proceedings to take place 

in camera (article 20(2)).  Children are not 

                                                            
64 Article 9 

accorded the right to know the identity of 

their former parents65. 

Inter-American Convention on Conflict of 

Laws Concerning the Adoption of Minors 

1984 66 

The Inter-American Convention on 

Conflict of Laws Concerning the 

Adoption of Minors (IAC) applies to 

the adoption of minors in the form of 

full adoption, adoptive legitimation, 

and “other similar institutions” when 

the domicile of the adopter and the 

habitual residence of the adoptee are in 

different States Parties (article 1).  Such 

adoptions are irrevocable (article 12).  

A State Party may declare that the IAC 

also applies to “any other form of 

international adoption of minors” 

(article 2); revocation of such adoptions 

will be governed by the law of the 

                                                            
65 Summary of the Treaty, the COE Web 
site, http://conventions.coe.int/Treaty/en/Summaries/
Html/058.htm); Van Bueren, supra note 3, at 99. 

66 The Inter-American Convention, in twenty-nine 
articles, was adopted by the OAS Member States on 
May 24, 1984, and in force as of May 26, 1988.   
O.A.S.T.S. No. 62.  For an online text of the Inter-
American Convention, see the OAS Web) (scroll to 
the end of the page for the hyperlink to the treaty 
text).  The URL also lists the status of signatures and 
ratifications to the Convention.  
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adoptee’s habitual residence at the time 

of adoption (article 12).  The IAC states 

that the law of the minor’s habitual 

residence also governs capacity, 

consent, and other requirements for 

adoption, as well as adoption 

procedures and formalities (article 3).  

The IAC protects the identity of the 

birth parents, with certain exceptions 

regarding medical data (article 7).  The 

adoptee and the adopter (and the 

adopter’s family) generally have the 

same rights of succession as those of 

legitimate family members (article 11).  

In cases where conversion of a simple 

adoption into full adoption, adoptive 

legitimation, or similar institutions is 

permitted, the adoptee’s consent is 

required if he or she is over fourteen 

years of age (article 13, paragraph 2)).  

If an adoption is annulled, the minor’s 

interests are to be protected (article 

14).  Although the IAC terms and the 

laws applicable under it are to be 

interpreted “consistently and in favor of 

the validity of the adoption and the best 

interests of the adoptee” (article 19), a 

State Party’s authorities may refuse to 

apply those laws when they are 

“manifestly contrary to its public 

policy” (article 18).  
Hague Convention on the Protection of 

Children in Intercountry Adoption 199367 

The Hague Convention on the 

Protection of Children and Cooperation 

in Respect of Intercountry Adoption 

(1993 Convention), has three stated 

aims: to establish safeguards to ensure 

that intercountry adoptions are in the 

best interest of the child and in 

accordance with the child’s 

fundamental rights; to establish a 

system of safeguards to avoid abuses 

such as trafficking in children; and to 

secure recognition in States Parties of 

adoptions made in accordance with the 

Convention (article 1).  The underlying 

principle of the 1993 Convention is that 

“although it is difficult to define the 

best interests of the child, the child’s 

interests should always take priority 

                                                            
67 The Hague Convention on the Protection of 
Children and Cooperation in Respect of Intercountry 
Adoption, comprising a Preamble and forty-eight 
articles, was concluded on May 29, 1993, and entered 
into force on May 1, 1995.  32 I.L.M. 1134 (1993).  
For an online text, see the HCCH Web site, 
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over those of the prospective adopters,” 

but the application of this principle has 

proved problematic.68 The 1993 

Convention asserts that authorities must 

ensure, taking into account the age and 

degree of maturity of the child, that he 

or she has been counselled and 

informed of the effects of the adoption 

and of his or her consent to the 

adoption, where such consent is 

required; that consideration has been 

given to the child’s wishes and 

opinions; that the child’s consent to the 

adoption has been given freely, in the 

required legal form, and in writing; and 

that consent has not been induced by 

payment or compensation of any kind 

(article 4(d)).  Information on the 

child’s origin, in particular the identity 

of the parents as well as the medical 

history, should be preserved, but access 

by the child to that information is 

permitted only insofar as it is allowed 

by the law of the State where it is held 

(article 30).  Personal data gathered or 

transmitted under the 1993 

                                                            
68 Van Bueren, supra note 3, at 99-100 

Convention’s provisions is to be used 

“only for the purposes for which they 

were gathered or transmitted,” without 

prejudice to article 30.69 

Hague Convention on the Civil Aspects of 

International Child Abduction 198070 

The Hague Convention on the Civil Aspects 

of International Child Abduction (1980 

Convention) governs issues related to 

parental kidnapping or the removal of 

children under the age of sixteen across 

international borders and involving the 

jurisdiction of different countries’ courts.  Its 

stated objectives are to secure the prompt 

return of children wrongfully removed to or 

retained in any contracting state and to 

ensure that the rights of custody and of 

                                                            
69 Van Bueren, supra note 3, at 122, notes that the 
1993 Convention’s approach reinforces that taken in 
the IAC guaranteeing the secrecy of the adoption 
“where called for.” She also refers to the non-binding 
1986 Declaration on Social and Legal Principles 
Relating to the Protection and Welfare of Children 
with Special Reference to Foster Placement and 
Adoption Nationally and Internationally, which 
states: “[t]he need of a foster or an adopted child to 
know about his or her background should be 
recognised by persons responsible for the child’s care 
unless this is contrary to the child’s best interests 

70 The Hague Convention on the Civil Aspects of 
International Child Abduction, Hague No. 28, was 
adopted by the Hague Conference on Private 
International Law on October 25, 1980, and entered 
into force on December 1, 1983.  T.I.A.S. No. 
11,670, 1343 U.N.T.S. 89; 19 I.L.M. 1501 (1980).  
For an online text, see the HCCH 
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access under the law of one contracting state 

are effectively respected in the other 

contracting states (article 1).  Removal or 

retention of a child is deemed wrongful if: a) 

it is in breach of custody rights attributed to 

a person, an institution, or any other body, 

either jointly or alone, under the law of the 

State in which the child was habitually 

resident immediately before the removal or 

retention; and b) at the time of removal or 

retention those rights were exercised, or 

would have been but for the removal or 

retention (article 3, paragraph 1). 

The European Convention Concerning 

the Custody of Children 198071 

The European Convention on the 

Recognition and Enforcement of 

Decisions Concerning the Custody of 

Children (the Luxembourg Convention) 

seeks to protect the rights of custody 

and access to children in the 

international context.  It calls upon the 

central authorities designated by States 

Parties to provide “free, prompt, non-

bureaucratic assistance” in determining 

                                                            
71The European Convention on the Recognition and 
Enforcement of Decisions Concerning the Custody of 
Children, comprising a Preamble and 30 articles, was 
concluded in Luxembourg on May 20, 1980.   E.T.S. 
No. 105 

the whereabouts and restoring custody 

of an improperly removed child.72 They 

must also avoid prejudice to the 

interests of the child or of the applicant 

in restoring child custody, among other 

requirements.  Like the 1980 

Convention, the Luxembourg 

Convention defines a child as being 

under the age of sixteen (article 1(a)).  

Also, under both instruments, the right 

of action lies with the custody holder. 

The Luxembourg Convention uses the 

term “improper removal” to refer to 

“the removal of a child across an 

international frontier in breach of a 

decision relating to his custody” given 

in a State Party and enforceable in that 

State (article 1(d)), in contrast to the 

1980 Convention’s term “wrongful 

removal or retention” of a child and the 

CRC’s term “the illicit transfer and 

non-return of children abroad” (article 

11).73 

                                                            
72 Detrick, supra note 7, at 208 

73 This is because children are rarely in a position to 
initiate legal proceedings in situations of child 
abduction.   Van Bueren,supra note 3, at 90-92.  
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Worst Forms of Child Labour 

Convention 1999 

The Worst Forms of Child Labour 

Convention (WFCLC) refers in the 

Preamble to the need to adopt new 

instruments for the prohibition and 

elimination of the worst forms of child 

labour, “to complement the Convention 

and the Recommendation Concerning 

Minimum Age for Admission to 

Employment, 1973, which remain 

fundamental instruments on child 

labour.”  For the purposes of the 

WFCLC, the term “child” applies to all 

persons under the age of eighteen 

(article 2).  The “worst forms of child 

labour” comprise:  (a) all forms of 

slavery or practices similar to it, such 

as the sale and trafficking of children 

and forced labor (including forced 

recruitment for armed conflict); (b) the 

use, procuring, or offering of a child for 

prostitution or for pornography or  

pornographic performances;[ c) the use, 

procuring, or offering of a child for 

illicit activities such as drug trafficking; 

and (d) work that is likely to harm 

children’s health, safety, or morals 

(article 3). Each State Party is to adopt 

measures to: prevent the engagement of 

children in the worst forms of child 

labor; to provide direct assistance for 

the removal of children from such labor 

and for their rehabilitation and social 

integration; to ensure access to free 

basic education and, wherever possible 

and appropriate, to vocational training 

for all children removed from the worst 

forms of child labor; to identify and 

reach out to children at special risk; and 

to take account of the special situation 

of girls (article 7(2)). 
Other Initiatives 

Among recent developments regarding 

children’s rights are an international call for 

action to end violence against children and a 

resolution adopted by the U.N. General 

Assembly on the establishment of a Human 

Rights Council. 

Thus any child primarily on account of his 

dependence and vulnerability deserves to be 

completely looked after by others. As a 

child, he needs support and care to survive 

since the nature does not provide to the 

human infant any protection at all. The need 

to survival and protection continues till the 

child attains maturity and adulthood. The 
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child being the nursery of all civilization and 

all human potential has to be provided with 

various institutional and non-institutional 

system of development which consists of 

programs pertaining to education, life skills, 

nutrition, health, shelter and most important, 

the right to childhood. 

Overriding Effect of Juvenile Legislation 

The procedure prescribed under JJA 2000 

will govern cases concerning juveniles in 

conflict with law irrespective of the offences 

they have committed. Juvenile offenders are 

not to be treated in the same manner as adult 

accused. Juveniles are to be treated 

differently as they are less culpable and less 

capable of looking after themselves74. 

Juvenile legislation lays down a distinct 

custodial, adjudicatory and sentencing 

mechanism. The severity of the offence is of 

no consequence, nor that the offence is 

covered under a special law 75 or local law76. 

                                                            
74  Relevant date for applying the Juvenile Justice 
Act, Dr. Ved Kumari, (2000) 6 SCC (Jour) 9. 

75Special law is a statute relating to a particular 
subject, and creates offences that are not covered 
under IPC. For example, the Immoral Traffic 
(Prevention) Act 1956, the Narcotic Drugs & 
Psychotropic Substances Act 1985, the Arms Act 
1959 

76 Local law is a statute that is applicable within a 
specific region. For example, the Bombay Police Act 
1951, the Maharashtra Control of 0rganised Crime 
Act 1999. 

The Supreme Court and different High 

Courts have held that juvenile legislation 

shall reign supreme in juvenile cases no 

matter the nature of offence committed'77. To 

avoid any doubts in this respect, JJA 2000 

unequivocally states: 

“Section 1(4) : Notwithstanding anything 

contained in any other law for the time being 

in force the provisions of this Act shall apply 

to all cases involving detention, prosecution, 

penalty or sentence of imprisonment of 

juveniles in conflict with law under such 

other law.” 

Hence, whatever crime the juvenile is 

alleged to have committed, on ascertaining 

that he is a juvenile his case should be 

brought before JJB and his custody be with 

the Observation Home. Thereafter the 

course taken should be that as set-out under 

juvenile legislation. 

Determination of Age 

Despite existing juvenile legislation, persons 

below the age of 18 years are treated as 

adults and deprived the benefits of the 

statute, it is the police who at the first 

instance incorrectly depict a juvenile in 

conflict with law to be an adult. The 

Magistrates and judges thereafter continue 

                                                            
77  Raj Singh vs. State of Haryana; (2000) & SSC 
759; 2000 SCC (Cri) 1270. 
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to so treat the juvenile to his detriment. Due 

to this apathy, children are incarcerated in 

prisons and sentenced to life imprisonment 

in absolute violation of the law. 

The police are known to deliberately portray 

a juvenile as an adult in order to retain his 

custody. Once shown to be a juvenile, the 

accused's custody is shifted to the 

Observation Home and his control to the 

JJB. Moreover, the police are 

inconvenienced by repeated visits to the JJB 

which is a change to their regular routine. 

Hence, it is preferred to add a few years to 

the age of the accused. Magistrates and 

Judges are too busy to notice that the person 

produced before them is a juvenile.  

The accused juvenile due to monetary 

constraints has no legal representation till 

the trial stage when a legal-aid lawyer is 

appointed, and he himself is personally 

unaware of juvenile legislation to be able to 

raise the plea of juvenility. The lawyer too 

often does not suitably advise his client. So 

many years pass as the juvenile languishes 

as an under trial in jail in the company of 

hardened criminals before his section 313 

CrPC statement is recorded. This stage is 

reached on completion of trial when the 

court directly asks the accused his age, but 

several years have passed before this stage is 

reached and the accused could have crossed 

the age of juvenility. The Magistrate or 

Judge fail to discern that the young accused 

was below 18 years of age on the date of 

offence, and go on to sentence him as an 

adult. 

The Supreme Court has in Raisul’s case 78 

relied upon the age given by the accused in 

his section 313 CrPC statement in 

preference to the estimation of the Sessions 

Court and the High Court. 

There have been cases where the criminal 

justice system has not recognized an accused 

to be a juvenile, and the claim of juvenility 

is raised for the first time before the 

Supreme Court. This practice, resulted in the 

Apex Court in 1984 79 instructing 

Magistrates to conduct an inquiry about age 

when it appeared that the accused was under 

21 years of age. The onus is upon the court 

to take measures to determine the age of the 

accused. The Criminal Manual issued by the 

High Court of Judicature (Appellate Side) 

Bombay for the guidance of the Criminal 

Courts and their Subordinate 

                                                            
78 Raisul vs. State of U.P.: (1976) 4 SCC 301; 1976 
SCC (Cri) 613; AIR 1977 SC 1822; 1977 CriU 1555 
(SC). 

79  Gopinath Ghosh vs. State of West Bengal ■. 1984 
Supp SCC 228; 1984 SCC (Cril 478; AIR 1984 SC 
237; 1984 CriU 148 (SC). 
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Officers80states: 

“All Courts should, whenever a youthful 

offender or a party is produced before them, 

take steps to ascertain his age. If the age 

given by the Police does not appear to be 

correct from the appearance of the offender 

or party, and if the Police cannot produce 

satisfactory evidence regarding the age, the 

Court should consider the desirability of 

sending the offender or party to the Medical 

Officer for the verification of his age before 

proceeding with the case.... At the time of 

the examination of the accused, the Sessions 

Judge or Magistrate should therefore, 

specifically ask such accused person his or 

her age for the purpose of recording it. If the 

Sessions Judge or Magistrate suspects that 

the age stated by the accused, having regard 

to his or her general appearance or some 

other reason, has not been correctly stated, 

then the Sessions Judge or Magistrate should 

make a note of his estimate. The Court may 

also, when it so deems fit or proper, order a 

medical examination of the accused for the 

purpose of ascertaining his correct age. If 

any documentary evidence on the point of 

age is readily available, the prosecution may 

be asked to produce it.” 

The Criminal Manual in Chapter VIH 
                                                            
80 A.K. Gupte & S.O. Dighe. Hind Law House, 
2001, Fifth edition, Chapter VI, pg,149. 

(pg.198) which deals with Child and Young 

Offenders obligates the Magistrate to 

ascertain the age of an accused produced 

before him. The police are required to state 

the age of the accused and to produce 

evidence in support of the same. “The best 

evidence of age is the entry in the Births and 

Death Register.  

Where this is not available, the accused 

person should be got medically examined 

and a medical certificate obtained in regards 

to his age. A definite finding with regard to 

his age should be recorded in every case.” If 

the accused is found to be a juvenile, he is to 

be produced before the JJB along with his 

case papers. 

In Bhola Bhagat' s case81, the Supreme 

Court instructs courts before whom a plea of 

juvenility is raised to hold an inquiry for 

ascertaining the age of such accused, and 

return a finding about his age. 

Ascertainment of age plays a very important 

role as it ensures that a juvenile enjoys the 

protection he is entitled to under law. 

The best proof of age is the Birth Certificate, 

but the rate of registration of births in India 

is very low. The registration of births at the 

                                                            
81 Bhola Bhagat vs. State of Bihar: 11997) 8 SCC 
720; AIR 1998 SC 236. 
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national level in 1995 was 55%82. This rate 

of registration of birth fluctuates from one 

State to another; in Tamil Nadu it was 90.3% 

whereas in Rajasthan it was 23,7%. The next 

best proof of age is the School Leaving 

Certificate, More persons will possess a 

School Leaving Certificate than a Birth 

Certificate.  

Birth Certificate and School Leaving 

Certificate are the documentary evidences 

that are considered for the purpose of 

determining age. Age mentioned in Ration 

Cards, Family Cards, Identity Cards issued 

by the Election Commission of India, etc., is 

not proof of age, and should not be treated 

as such by the courts. A Birth Certificate or 

School Leaving Certificate produced by the 

accused to denote his age may be gotten 

verified in the event of the court doubting its 

veracity. Verification is generally done by 

police’s scrutiny of the original registers 

from which the extracts have been issued, or 

by the court examining a representative of 

the authority that has issued the document or 

the child's parents/relatives. Even otherwise, 

the recording of parent's/ relative's evidences 

in certain cases is important to assist the 

court in determining the age of the accused. 

                                                            
82 Report of the Working Group on Registration of 
Births, Deaths and Marriages constituted by the 
National Commission on Population. 

All possible efforts should be made to 

ensure that a juvenile is treated as such. 

In the absence of documentary evidence, the 

opinion of a medical practitioner may be 

called for. The juvenile is sent to a public or 

police hospital for medical examination to 

determine his age. "The principle means, 

which enable one to form a fairly accurate 

opinion about the age of an individual, 

especially in early years are teeth, height and 

weight, ossification of bones and minor 

signs."83 Ossification test is performed by 

radiological examination of several main 

joints, and the opinion of age is based on the 

extent of fusion of the bones. The age as 

ascertained by medical examination is not 

conclusive proof of age, and judicial notice 

has been taken that it is a mere opinion of a 

doctor and the margin of error could be of 2 

years on either side84.  

The foundation of the Indian criminal justice 

system is that any doubt or ambiguity should 

support the accused. Hence in borderline 

cases the accused is to be treated as a 

juvenile. Moreover, the Supreme Court has 

held that the approach of the courts should 
                                                            
83  Modi's Medical Jurisprudence & Toxicology, 
Butterworths India, New Delhi 122nd Edition), 
pg.49. 

84 Jaya Mala vs. Home Secretary, Govt. ofJ&K: 
11982) 2 SCC 538; 1982 SCC (Cri) 502; AIR 1982 
SC 1297; 1982 CriU 17771SC). 
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not be hyper-technical whilst determining 

juvenility85. In case of conflict between 

documentary evidence and the medical 

examination report, the age shown in an 

authentic document will be treated as the 

correct age of the accused86. A "doctor is not 

always truthful”, a professional witness is 

prone to side with the party who seeks his 

service was the observation of the High 

Court in a case where medical examination 

to determine age was sought by a private 

party87.  

More circumspection is required when it is 

the police that escorts a juvenile in conflict 

with law to a medical officer. In the event of 

a medical examination report indicating a 

person apparently a juvenile to be over 18 

years of age, an application should be made 

before the court for conducting through 

another hospital a second medical 

examination, and in case of conflicting 

results, the doctors testimony should be 

recorded by the court to make certain which 

of the two medical examination reports 

                                                            
85 Rajinder Chandra vs. State ofChattisgarh: 12002) 
2 SCC 287; 2002 SCC (Cri) 333; AIR 2002 SC 748; 
2002 CriU 1014 ISC). 

86 BhoopRam vs. Stale of U.P.: (1989) 3 SCC 1; 
1989 SCC (Cri)   486; AIR 1989 SC 1329; (1989) 2 
Crimes 294. 

87  Sint. Kamlesh & Anr. vs. State of U.P.: 2002 
CriU 3680 (Allahabad). 

depict a correct estimate of the accused's 

age.  

The Bombay High Court in it’s judgment 

dated 18th February, 2007 passed in 

Criminal Writ Petition No.1694 of 2003 

(Prerana  vs. State of Maharashtra & Ors, 

while dealing with the issue of commercial 

sexual exploitation of woman and children, 

has instructed Magistrates and Sessions 

Judges “to order a second medical 

examination to ascertain the age of the 

victim to be conducted by a medical officer 

attached to another public hospital, in case 

the result of the first medical examination 

are under doubt." 

Under JJA 2000, the JJB is to conduct an 

inquiry to determine age when a person is 

brought before it, but such inquiry need be 

conducted only in cases where the person is 

not apparently a juvenile. 

Sub- section (1) of section 49 of the JJA 

2000 states: “Where it appears to a 

competent authority that person brought 

before it under any of the provisions of this 

Act (otherwise than for the purpose of 

giving evidence) is a juvenile or the child, 

the competent authority shall make due 

inquiry so as to the age of that person and 

for that purpose shall take such evidence as 

may be necessary (but not an affidavit) and 

shall record a finding whether the person is a 
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juvenile or the child or not, stating his age as 

nearly as may be.” 

Sub-section (2) of section 49 states that once 

the JJB has treated the person as a juvenile 

and disposed of the case, no subsequent 

proof showing the person to be an adult can 

be considered to set-aside an order passed 

by the JJB. There is no need for the JJB to 

conduct an inquiry about age when the 

juvenile is produced before it under orders 

of a court that has reached a finding of 

juvenility. 

The claim of juvenility could be raised for 

the first time by the accused before the 

Magistrate or the Sessions Judge, or before 

the High Court or Supreme Court. The 

courts have repeatedly held that the court 

before whom the plea of juvenility is raised 

must conduct an inquiry or direct an inquiry 

by a subordinate court, and record a finding 

with regard to age. This judicial trend has 

more recently been diverted from in 

Surinder Singh's case88 when the Supreme 

Court rejected a plea of juvenility that was 

for the first time raised before the Apex 

Court. Legislature intervened by amending 

JJA 2000 89to assure juveniles the envisaged 

treatment. Section 7-A was inserted to 
                                                            
88  Surinder Singh vs. State of U.P.: (2003) 10 SCC 
26 

89     2006 amendment. 

clarify that courts should entertain at any 

stage, even after final disposal of the case, a 

plea that an accused was below 18 years of 

age at the time of occurrence of the crime. 

Section 7 provides for the measures to be 

taken by the Magistrate when a juvenile is 

wrongly produced before him. The 

Magistrate is to record his opinion, and 

forward the juvenile and the proceedings 

before JJB. Initially there was confusion as 

to the manner in which the Magistrate is 

required to “record his opinion”. Some 

believed that the age determination inquiry 

should be conducted by the Magistrate, 

while others, that the Magistrate should 

merely transfer the case of a supposed 

juvenile to JJB for conducting an age 

determination inquiry under section 49 of 

JJA 2000. The former position was adhered 

to by most Magistrates and correctly so in 

view of the Supreme Court's observations in 

Bhola Bhagat's case. The insertion of section 

7-A has settled this issue as it categorically 

states that the court before which the claim 

of juvenility is made should conduct an 

inquiry to determine the age of the accused. 

Hence, the Magistrate is obligated to 

conduct an age determination inquiry and 

arrive at a finding of juvenility before 

transferring the accused to the Observation 

Home and his case to JJB. 
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Judicial Action to be Taken on an Accused 

Being Determined A Juvenile 

The next consequential question is what is to 

be done when an accused on court's inquiry 

is found to be a juvenile. 

In case juvenility has been ascertained by 

the criminal court before the trial has 

commenced, the criminal case should be 

transferred and the police instructed to file 

the charge-sheet before the JJB. If there are 

adult co-accused, the court is required to 

“direct separate trials of the juvenile and the 

other person.”90 But if the trial has 

commenced before the criminal court, to 

prevent delay, the court may continue with 

the trial and record a finding of guilt or 

otherwise, and if the juvenile is found to 

have committed the offence, the court 

"instead of passing any sentence in respect 

of the juvenile, forward the juvenile to the 

Board which shall pass orders in respect of 

that juvenile in accordance with the 

provisions of this Act as if it had been 

satisfied on inquiry under this Act that a 

juvenile has committed the offence." The 

transferring of the case to JJB for sentencing 

has been incorporated in the law with 

regards to proceedings in respect of a 

juvenile pending in any court on the date on 

                                                            
90  Section 18 of JJA 2000. 

which this Act came into force 91, but the 

same can also be conveniently applied to 

cases where a juvenile has been wrongly 

treated as an adult and his trial has 

proceeded before a criminal court. 

What is to happen in cases where the 

accused has been held to be a juvenile after 

he has been sentenced by the trial court? In 

Bhoop Ram's case, Bhola Bhagat’s case, 

Jayendra's case92, Pradeep Kumar’s case93, 

Umesh Singh’s case94, Upendra Kumar's 

case95, and Satya Mohan Singh's case96, the 

Supreme Court has upheld the conviction, 

quashed the sentence, and directed that the 

appellants be released forthwith as they were 

juveniles on the date of offence and they had 

ceased to be juveniles on the date of the 

Apex Court's decision. There was no point 

in remanding the matter to the Juvenile 
                                                            
91 Section 20(1) of JJA 2000. 

92 Jayendra & Anr. vs. State of Uttar Pradesh : 
(19811 4 SCC 149; 1981 SCC (Cri) 809; AIR 1982 
SC 685. 

93  Pradeep Kumar vs. State of Uttar Pradesh: 1995 
Supp|4) SCC 419; 1995 SCC (Cri) 395; AIR 1994 SC 
104. 

94  Umesh Singh & Anr. vs. State of Bihar: (2000) 6 
SCC 89; 2000 SCC (Cril 1026; AIR 2000 SC 2111; 
2000 CriU 3167 (SCI. 

95 Upendra Kumar vs. State of Bihar: (2005) 3 SCC 
592; 2005 SCC (Cri) 778. 

96 Satya Mohan Singh vs. State of Uttar Pradesh: 
(2005) 11 SCC 395. 
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Court, as it was then called, because the 

appellants had been incarcerated in jail for 

long periods of time, and now at this late 

stage sending them to an approved school or 

Special Home would not serve any purpose. 

This view has been repeatedly adopted by 

courts while granting relief to persons who 

though juveniles had been treated as adults 

and accordingly sentenced. Due to the 

belated determination of juvenility, the 

accused has spent several years in jail, often 

in excess of the maximum period prescribed 

under juvenile legislation, and had since 

crossed the age of juvenility. The courts in 

such situation have quashed the sentence 

passed and have released the accused 

forthwith. Any divergence from this oft held 

view would cause additional hardship to a 

juvenile. 

Firstly, it is the criminal justice system that 

neglected to recognize the accused as a 

juvenile and denied him the benefit of 

juvenile legislation which has been 

particularly enacted to protect him. 

Secondly, if the juvenile had been handled 

under juvenile legislation, the inquiry would 

have been expeditiously completed, and 

even if found to have committed an offence 

and placed in a Special Home, his term of 

incarceration would have been long over. 

Thirdly, producing him before the JJB for 

retrial or sentencing would further retard his 

return to normal life due to no fault of his 

own. Fourthly, any of the modes of 

disposition imposable upon a juvenile would 

not in any ways positively affect an adult. 

II. CONCLUSION 

Though it is only the JJB that has 

jurisdiction to entertain matters of juveniles 

in conflict with law, including sentencing 

them, section 6(2) of JJA 2000 confers upon 

the High Court and the Sessions Court 

powers exercisable by the JJB when the 

proceeding comes before them in appeal, 

revision or otherwise. Hence, in the best 

interest of the juvenile, the High Court or 

the Sessions Court can pass appropriate 

orders when confronted with the case of a 

juvenile. 

The newly inserted section 7-A necessitates 

courts to record a finding whenever a plea of 

juvenility is raised. It further states that a 

person so declared a juvenile should be 

forwarded to the JJB for passing of orders 

under section 15 of JJA 2000 and any 

sentence earlier passed by the trial court or 

appellate court shall have no effect97. 

 

 

 

                                                            
97  Section 7-A(2) of JJA 2000. 
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